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[bookmark: _Toc450888794][bookmark: _Toc138880258][bookmark: ljucr2o5a]LJuCR 2.5 MODIFICATION OF SHELTER CARE ORDER
Emergency & Permanent Rule Change to align rule with 
In re Dependency of Baby Boy B., 554 P.3d 1196 (Wash. S. Ct. Aug. 29, 2024)

	(a) 30-Day Hearings.

[bookmark: _Hlk175885198]		(1) Scheduling.  The initial 30-day shelter care hearing must be scheduled by the petitioner by filing a Note for Calendar upon filing the action.  If the child remains out of home and has not yet been found dependent as to a known parent, each 30-day shelter care hearing order must set an additional 30-day shelter care hearing.  

[bookmark: _Hlk183605502]		(2) Report.  The deadline for any report filed pursuant to RCW 13.34.065(7)(a)(ii) is noon three days before the 30-day shelter care hearing.  

		(3) Hearing.  The parties may waive or continue a 30-day shelter care hearing by submitting an agreed proposed order.  Absent such agreement, the 30-day shelter care hearing will be held in open court.  

	(b) Modification of Shelter Care Order. A shelter care hearing order also may be modified upon motion filed in accordance with LJuCR 1.8.





Proposed New language 



(a) 30-Day Hearings.



		(1) Scheduling.  The initial 30-day shelter care hearing must be scheduled by the petitioner by filing a Note for Calendar upon filing the action.  If the child remains out of home and dependency has not yet been established as to a known parent and has not yet been found dependent as to a known parent, then each 30-day shelter care hearing order must set an additional 30-day shelter care hearing until dependency is established to one known parent.  

(2) Report.  The deadline for any report filed pursuant to RCW 13.34.065(7)(a)(ii) 

is noon three days before the 30-day shelter care hearing.  

		(3) Hearing.  The parties may waive or continue a 30-day shelter care hearing by submitting an agreed proposed order.  Absent such agreement, the 30-day shelter care hearing will be held in open court.  

	(b) Modification of Shelter Care Order. A shelter care hearing order also may be modified upon motion filed in accordance with LJuCR 1.8.







Attorney General’s Office Comment 

The Attorney General’s Office submits the following comment to the highlighted portion above.  The Attorney General’s Office and the Department’s position is that once a child has been declared dependent as to at least one known parent that the child is no longer in shelter care and the need for additional 30-day hearings no longer exists.  



“Shelter care” means temporary physical care of the child. RCW 13.34.030(25).  A shelter care order is an extraordinary measure and is intended to be an interim solution in place for a short time. In the Matter of Dependency of BBB, 3 Wn.3d 569, 577, 554 P.3d 1196 (2024).  The purpose of thirty-day shelter care hearings is to ensure that there is court oversight of the child until a more certain dispositional order is entered whereupon there is a statutory framework of six-month review hearings.   “[J]udicial review and a new shelter care order is required every 30 days to continue out of home placement before dependency is determined.” (emphasis added). BBB at 578. Thirty-day hearings are not meant to be regular check-ins on the parent who has not yet established dependency for whatever reason may be occurring. 



Once a fact-finding hearing has been held pursuant to RCW 13.34.110, and a child has been declared dependent then the Court shall enter an order of disposition which includes placement either: 1) in-home; 2) with a relative or suitable adult; or 3) in foster care.  Whatever placement is decided it is no longer “temporary” physical care of the child as contemplated by RCW 13.34.030(25). The placement status of the child is a dispositional placement, therefore, not requiring thirty-day status review of the placement. The placement is instead reviewed at permanency planning hearings and dependency review hearings every six months. 



In BBB, the Supreme Court decided that shelter care review hearings must be held every 30 days if a child is in “shelter care”.  A plain reading of the definition of shelter care demonstrates that a child cannot be in a “temporary placement” and a dispositional placement at the same time.  “The primary purpose of the shelter care hearing is to determine whether the child can be immediately and safely returned home while the adjudication of the dependency is pending.”   RCW 13.34.065(1)(a). BBB at 572.  



The Court in BBB opined that the purpose of a 30-day hearing is to ensure the court doesn’t “order continued shelter care into perpetuity without performing any meaningful review.” Once dependency has been established as to one parent, the case is put on track for regular review at least every six months, providing an opportunity for meaningful judicial review of the child’s placement at each review hearing. 



The status of the child determines if the child is either dependent or in shelter care, not the status of each known parent.  A child cannot be both dependent and not dependent just because each parent has not entered a dependency order.  To view this otherwise would result in illogical and absurd results in many areas of the dependency practice.



For example, when a child is in shelter care the timing of motions pursuant to LJuCR 1.8 differs on the timing once a child is declared dependent. Motions for the parent who has entered a dependency order must file with 14 days’ notice, but if the child is also considered to be in shelter care to the other parent, then there is only a six-day notice period.  For motions to authorize a medical procedure or travel, can the Department then selectively choose which period it wants to apply six days or fourteen days?  Or if visitation is going to be modified, is it only a six-day motion as to the “shelter care” parent, but fourteen days as to the “dependent” parent? 



[bookmark: _Hlk183529082]Additionally, the due process rights of the fully adjudicated parent could also be adversely impacted by additional thirty-day hearings if a court who, without having been part of the full dependency trial, is making decisions on placement and visitation at a subsequent thirty-day hearing.  Those subsequent decisions could end up being made based on hearsay or other informal evidence when the earlier rulings were made pursuant to the rules of evidence.



If the child has been declared dependent to a known parent and an alleged parent comes along two years later and becomes a known parent, does the case then resort back to shelter care regarding this delayed parent and thirty-day hearings must resume two years later? That path does not seem logical. 



The court inquired about the AG’s office seeking shelter care as to one parent but returning the child to another parent during a shelter care hearing.  Such a description does not accurately apply 13.34.065.  If a child is returned to either parent, then by definition the child is not in shelter care as there is no temporary physical custody of the child outside of the home. 



Additionally, whatever outcome occurs at the shelter care hearing does not have bearing on the continuance of thirty-day hearings once the child has been declared dependent to at least one known parent and a dispositional order is entered since there is no longer a temporary placement.


[bookmark: _Toc450888794][bookmark: _Toc138880258]The issue is that the rule does not set out a specific briefing schedule for continued 30 day hearings for issues other than those contemplated by the statute, which have to do with visitation.



The prior rule was clear about needing briefing filed by noon 3-days before the hearing have any contested issues properly before the court at the 30-day (“(3) Notice of Issues)). So instead of the 6-days under LJuCR 1.8, for the first 30-day a motion to modify placement, visits, etc. could be brought on just the 3-day schedule under LJuCR 2.5(3).



This new rule doesn’t reference any briefing. The new (a)(2) only refers to reports pursuant to RCW 13.34.065(7)(a)(ii) – which is specifically reports to overcome the presumption of visits going to unsupervised.



Then new section (b) says that shelter care hearing order may “also” be modified per LJuCR 1.8. The “also” doesn’t make sense when (a) doesn’t actually provide a mechanism for modifying shelter care orders (but just provides for overcoming the unsupervised presumption).







[bookmark: ljucr2o5a]LJuCR 2.5  MODIFICATION OF SHELTER CARE ORDER
Emergency & Permanent Rule Change to align rule with 
In re Dependency of Baby Boy B., 554 P.3d 1196 (Wash. S. Ct. Aug. 29, 2024)

	(a) 30-Day Hearings and New Issues.

[bookmark: _Hlk175885198]		(1) Scheduling.  The initial 30-day shelter care hearing must be scheduled by the petitioner by filing a Note for Calendar upon filing the action.  If the child remains out of home and has not yet been found dependent as to a known parent, each 30-day shelter care hearing order must set an additional 30-day shelter care hearing.  Time.  The second hearing shall be set within 30 days of the first hearing, unless by agreement on the record or in writing of all parties or the order of the court.

		(2) Procedure.

			(A) If the court previously ordered that visitation between a parent and child be unsupervised, then unless any party seeks to raise issues pursuant to subsection (a)(3) of this rule, a hearing in open court will not occur, parties’ presence will be excused, and the court will enter an order continuing the terms of the 72-hour shelter care hearing.

			(B) If the court previously ordered that visitation between a parent and child be supervised or monitored, and no party has timely provided a report as described in subsection (a)(2)(C) of this rule, then a hearing in open court will not occur, parties’ presence will be excused, and the court will enter an order removing any requirement for supervision or monitoring of visitation but continuing the remaining terms of the 72-hour shelter care hearing.

			(C) If the court previously ordered that visitation between a parent and child be supervised or monitored, and a party has timely provided a report not later than noon three days prior to the 30-day shelter care hearing that includes evidence establishing that removing visit supervision or monitoring would create a risk to the child’s safety, then the court shall hold a hearing and determine on the record whether visit supervision or monitoring must continue.

		(2) Report.  The deadline for any report filed pursuant to RCW 13.34.065(7)(a)(ii) is noon three days before the 30-day shelter care hearing.  Responses must be filed and served by noon the day before the hearing. Working copies should be provided as outlined in LJuCR 1.8(b)(4).

[bookmark: _Hlk180593717](3) Notice of Issues: Any party seeking to address an issue at the 30-day shelter care hearing shall file and serve a brief identifying the issue not later than noon three days prior to the hearing. Responses must be filed and served by noon the day before the hearing. Working copies should be provided as outlined in LJuCR 1.8(b)(4).

		(3) Hearing.  The parties may waive or continue a 30-day shelter care hearing by submitting an agreed proposed order.  Absent such agreement, the 30-day shelter care hearing will be held in open court.  

	(b) Modification of Shelter Care Order after 30-Day Hearing. A shelter care hearing order also may be modified upon motion filed An additional shelter care hearing can be set by filing a motion in accordance with LJuCR 1.8.	Comment by Shircliff, Kathleen E. (ATG): “Also” should be omitted here as it implies that modifications of the SCH order beyond those permitted by RCW 13.34.065(7)(a)(ii) are permissible at a 30 day hearing. To be very clear, the rule could read “Except as provided in LJuCR 2.5(a)(2), a shelter care hearing order may be modified upon motion filed in accordance with LJuCR 1.8.”







The issue is that the rule does not set out a specific briefing schedule for 
continued 30 day hearings for issues other than those contemplated by the 
statute, which have to do with visitation. 

 

The prior rule was clear about needing briefing filed by noon 3-days before the 
hearing have any contested issues properly before the court at the 30-day (“(3) 

Notice of Issues)). So instead of the 6-days under LJuCR 1.8, for the first 30-day a 
motion to modify placement, visits, etc. could be brought on just the 3-day 

schedule under LJuCR 2.5(3). 

 

This new rule doesn’t reference any briefing. The new (a)(2) only refers to reports 
pursuant to RCW 13.34.065(7)(a)(ii) – which is specifically reports to overcome 

the presumption of visits going to unsupervised. 

 

Then new section (b) says that shelter care hearing order may “also” be modified 
per LJuCR 1.8. The “also” doesn’t make sense when (a) doesn’t actually provide 
a mechanism for modifying shelter care orders (but just provides for overcoming 

the unsupervised presumption). 

 

 

 

LJuCR 2.5  MODIFICATION OF SHELTER CARE ORDER 
Emergency & Permanent Rule Change to align rule with  

In re Dependency of Baby Boy B., 554 P.3d 1196 (Wash. S. Ct. Aug. 29, 2024) 

 (a) 30-Day Hearings and New Issues. 
  (1) Scheduling.  The initial 30-day shelter care hearing must be scheduled by 
the petitioner by filing a Note for Calendar upon filing the action.  If the child remains out of 
home and has not yet been found dependent as to a known parent, each 30-day shelter care 
hearing order must set an additional 30-day shelter care hearing.  Time.  The second hearing 
shall be set within 30 days of the first hearing, unless by agreement on the record or in writing of 
all parties or the order of the court. 
  (2) Procedure. 
   (A) If the court previously ordered that visitation between a parent and 
child be unsupervised, then unless any party seeks to raise issues pursuant to subsection (a)(3) 

Formatted: Left



of this rule, a hearing in open court will not occur, parties’ presence will be excused, and the 
court will enter an order continuing the terms of the 72-hour shelter care hearing. 
   (B) If the court previously ordered that visitation between a parent and 
child be supervised or monitored, and no party has timely provided a report as described in 
subsection (a)(2)(C) of this rule, then a hearing in open court will not occur, parties’ presence 
will be excused, and the court will enter an order removing any requirement for supervision or 
monitoring of visitation but continuing the remaining terms of the 72-hour shelter care hearing. 
   (C) If the court previously ordered that visitation between a parent and 
child be supervised or monitored, and a party has timely provided a report not later than noon 
three days prior to the 30-day shelter care hearing that includes evidence establishing that 
removing visit supervision or monitoring would create a risk to the child’s safety, then the court 
shall hold a hearing and determine on the record whether visit supervision or monitoring must 
continue. 
  (2) Report.  The deadline for any report filed pursuant to RCW 13.34.065(7)(a)(ii) 
is noon three days before the 30-day shelter care hearing.  Responses must be filed and served 
by noon the day before the hearing. Working copies should be provided as outlined in LJuCR 
1.8(b)(4). 

(3) Notice of Issues: Any party seeking to address an issue at the 30-day 
shelter care hearing shall file and serve a brief identifying the issue not later than noon three 
days prior to the hearing. Responses must be filed and served by noon the day before the 
hearing. Working copies should be provided as outlined in LJuCR 1.8(b)(4). 
  (3) Hearing.  The parties may waive or continue a 30-day shelter care hearing by 
submitting an agreed proposed order.  Absent such agreement, the 30-day shelter care hearing 
will be held in open court.   
 (b) Modification of Shelter Care Order after 30-Day Hearing. A shelter care hearing 
order also may be modified upon motion filed An additional shelter care hearing can be set by 
filing a motion in accordance with LJuCR 1.8. 
 
 

Commented [KS1]: It is important to have a pleading 
schedule for responses in order for the petitioner to 
sufficiently address them at a 30-day hearing.  This is 
consistent with the practices outlined in LJuCR 3.9(1) 
and LJuCR 1.8. 

Commented [KS2]: “Also” should be omitted here as it 
implies that modifications of the SCH order beyond 
those permitted by RCW 13.34.065(7)(a)(ii) are 
permissible at a 30 day hearing. To be very clear, the 
rule could read “Except as provided in LJuCR 2.5(a)(2), 
a shelter care hearing order may be modified upon 
motion filed in accordance with LJuCR 1.8.” 
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