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DECLINE MEMORANDUM

This memorandum has been approved by the King County Prosecuting Attorney to be
published on the website of the Prosecuting Attorney’s Office Public Integrity Team.!

I. INTRODUCTION

1. Purpose of the Memorandum

Pursuant to the Law Enforcement Training and Community Safety Act, an independent
investigation must be completed when the use of deadly force by a peace officer results in death,
substantial bodily harm, or great bodily harm.? The independent investigation is conducted in the
same manner as a criminal investigation and must be completely independent of the involved
agency.’

The Revised Code of Washington requires the prosecuting attorney to represent the State
of Washington and to prosecute all criminal actions in which the state or the county may be a
party.* In addition to exercising its prosecutorial discretion to initiate criminal proceedings, the
prosecuting attorney is mandated by law to review certain incidents regarding police use of force
and to determine if the action was justified or if there was a criminal action such that criminal

charges should be filed.®> Because the independent investigation and the prosecuting attorney’s

! https://kingcounty.gov/en/dept/pao/about-king-county/about-pao/team-leadership/organizational-
structure/criminal/mainstream/public-integrity-team

2RCW 10.114.011. See also WAC 139-12-010.

3 WAC 139-12-010.

4RCW 36.27.020(4).

5 Except as required by federal consent decree, federal settlement agreement, or federal court order, where the use of
deadly force by a peace officer results in death, substantial bodily harm, or great bodily harm, an independent
investigation must be completed to inform any determination of whether the use of deadly force met the good faith
standard and satisfied other applicable laws and policies. RCW 10.114.011. Similarly, if the Office of Independent
Investigation is the lead investigation agency, the prosecutorial entity must review the investigation. RCW
43.102.020. 2021 ¢ 318 § 101.
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review are mandatory if specific criteria are met, the King County Prosecuting Attorney’s Office
(KCPAO) review of an incident does not implicitly signal that the use of force was either
justified or that criminal charges are appropriate. Instead, the KCPAO is required to assist in an
independent investigation involving police use of deadly force to enhance accountability and
increase trust to improve the legitimacy of policing for an increase in safety for everyone.®
Separate from its duties under the Revised Code of Washington, the King County Charter
requires that the KCPAO shall inform the King County Executive whenever the investigation
into a death involving a member of any law enforcement agency in King County is complete and
also advise whether an inquest should be initiated in accordance with the Charter.” The Charter
requires an inquest into the manner, facts, and circumstances of any death of an individual where
an action, decision, or possible failure to offer the appropriate care by a member of any law
enforcement agency might have contributed to an individual’s death unless the County Executive
determines, based on a review of the investigation, that the role of law enforcement was de

minimis and did not contribute in any discernable way to a person’s death.®

2. Scope of the Memorandum

The KCPAQ’s determination if the police action was justified or if there was a criminal
action such that criminal charges should be filed is based entirely on the investigation materials
provided to the KCPAO, relevant criminal laws, rules of evidence governing criminal
proceedings, the applicable burden of proof, and the KCPAQ’s Filing and Disposition Standards.
This determination is not intended to address matters outside the scope of this memorandum
including, but not limited to, an administrative action by the involved agency or any other civil
action. The KCPAO expresses no opinion regarding the propriety or likely outcome of any such
actions. Other topics relevant to matters outside the scope of this memorandum, such as

department policy, procedures, or training, are included and reviewed to the extent those topics

61d. See also WAC 139-12-010.
7 Executive Order PHL 7-1-5 EO.
8 1d.
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are relevant to assessing whether the police action was justified or if there was a criminal action

such that criminal charges should be filed.

3. Status of the Independent Investigation
After a thorough review of the independent investigation and applicable laws, the Public
Integrity Team (Team), assigned to the Special Operations Unit of the KCPAO, has determined

the investigation into this matter is complete.

II. OVERVIEW

On April 20, 2017, a witness reported a robbery involving a firearm that just occurred at a
nearby store. Officers attempted to contact Damarius Butts, Civilian Witness 1, and Civilian
Witness 2. Damarius Butts ran from the officers while Civilian Witness 1 and Civilian Witness 2
were subsequently arrested. Officers chased after Damarius Butts, who entered the loading dock
and receiving area of a building. When Damarius Butts could not access other parts of the
building, he discharged his handgun at the officers, striking them. Officers returned fire, striking
Damarius Butts and although medics attempted to provide lifesaving efforts once the scene was

secured, he died due to his injuries.

III. INVESTIGATION AND EVIDENCE

Seattle Police Department Force Investigation Team Reports — 2017-006
Seattle Police Department Reports — 2017-138013

Seattle Police Department Reports — 2017-165493

King County Sheriff’s Office Reports — C17019607

Federal Protective Service Reports — D17002983

Civilian Statements

Computer Aided Dispatch

Crime Scene Investigation

A o e

Autopsy and Toxicology Reports

—
)

. Involved Officer Information

—
—

. Subject and Witness Information
. 911 Call and Police Radio Traffic
. In-Car Video

. Other Video

—_—
B~ W N
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15. Photos

INVESTIGATION SUMMARY?

1. Factual Summary

The following information is based upon several sources, including, but not limited to,
witness observations, police reports, the Seattle Police Department (SPD) computer aided
dispatch (CAD) report, recorded police radio, 911 recordings, and in-car video (ICV) cameras
from April 20, 2017.

At approximately 1:18pm, Civilian Witness 3, a clerk at the 7-11 located at 627 1% Ave,
Seattle, WA, called 911 to report a robbery that just occurred. He reported that a male, later
identified as Damarius Butts (Butts) and a female, later identified as Civilian Witness 1, stole a
“bunch” of food. Civilian Witness 3 reported the male had a gun, he provided a description of
Butts and Civilian Witness 1, and he reported they were walking northbound on 1% Ave.
Regarding Butts, Civilian Witness 3 described him as a black male, in his twenties, tall, skinny,

wearing a black jacket, gray pants, and a Seattle Seahawks beanie.

% The Investigation Summary is based upon the investigation and evidence outlined in Section III. When necessary,
the Team will identify the source of the information. It is common for witnesses, including law enforcement
officers, to provide multiple statements about the events witnessed. Similarly, it is common for multiple witnesses to
provide information about the same event. If a witness provides multiple statements and the statement contains
material and substantial differences that could affect the investigation or analysis, the Team will identify information
that is materially and substantially different. However, if the information has a de minimis effect on the investigation
or analysis, the differences may not be identified. Similarly, although some events may be observed by more than
one witness, the Team may not summarize each witnesses’ statement unless it has a material and substantial effect
on the investigation and analysis.
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Figure 1 — Screenshot, prepared by SPD FIT, of 7-11 surveillance footage showing Butts and Civilian Witness 1 leaving the
store.

Approximately two minutes later, the SPD dispatcher broadcast information from
Civilian Witness 3’s 911 call to officers via their radios. Involved Officer 1 and Witness Officer
1 were patrolling the area on their bicycles when the broadcast was made. The officers observed
three individuals, two males and a female, walking northbound on 1% Ave. One of the males
matched the description of Butts and the female matched the description of Civilian Witness 1.

The other male was later identified as Civilian Witness 2.
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Figure 2 — Approximate location of the 7-11 location.

As the officers got closer, Involved Officer 1 could not hear their exact words, but it
appeared to him that Butts and Civilian Witness 2 were discussing who should hold the jacket.
Given the report of the firearm being involved in the robbery, Involved Officer 1 was concerned

the firearm may be concealed inside the jacket.
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Figure 3 - Screenshot, prepared by SPD FIT, from a pole camera located on the Federal Building.

A pole camera captured Butts, Civilian Witness 2, and Civilian Witness 1 climb the steps
near the corner of the Federal Building. Involved Officer 1 and Witness Officer 1 observed Butts
drop his beanie. The officers approached the individuals and ordered them to get on the ground.
Additionally, they drew their firearms and pointed them at Butts due to their belief that he was
armed with a firearm. Butts did not comply with the officers’ orders and ran westbound on
Madison St. Witness Officer 1 chased after Butts while Civilian Witness 1 chased after Witness

Officer 1. Civilian Witness 2 complied and laid on the ground.
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Figure 4 - Approximate location of the stairs located at the Federal Building.

Witness Officer 1 reported that he holstered his handgun while he pursued Butts. Witness
Officer 1 grabbed the jacket Butts was wearing, but Butts slipped out of the jacket and continued
running. Witness Officer 1 grabbed onto Butts and they fell to the ground. As Witness Officer 1
held Butts on the ground, Civilian Witness 1 approached Witness Officer 1 from behind and
struck him in the face with a plastic soda bottle, causing the liquid to go into his eyes. When
Civilian Witness 1 assaulted Witness Officer 1, it forced Witness Officer 1 to divide his attention

between her and Butts, which allowed Butts to run away westbound.
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Figure 5 — Approximate location where Witness Officer 1 and Butts fell to the ground.

As Witness Officer 1 struggled to arrest Civilian Witness 1, Involved Officer 1 continued
pursuing Butts. Witness Officer 2 and Witness Officer 3 arrived and decided that Witness
Officer 2 would pursue Butts with Involved Officer 1 while Witness Officer 3 assisted Witness
Officer 1.

As Butts approached the intersection of Madison St. and Western Avenue, Involved
Officer 2 approached the intersection from the east in her patrol vehicle and her ICV captured
Butts running westbound on Madison St. Involved Officer 2 observed Butts holding his
waistband as he ran, which caused her to believe that Butts was using his hand to hold up his

pants or secure a weapon.
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Figure 7- Screenshot, prepared by SPD FIT, of Butts running in front of Involved Officer 2's patrol vehicle and holding his
waistband.

At approximately 1:23pm, Butts ran in front of Involved Officer 2’s patrol vehicle and he
ran into the loading dock of 909 1% Ave. Involved Officer 2 exited her patrol vehicle and pursued

Butts. Her ICV recorded her giving him commands, including, “Show me your hands!”
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Figure 9 - Screenshot, prepared by SPD FIT, of Involved Officer 2 pursuing Butts into the loading dock.
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Figure 10 - Screenshot, prepared by SPD FIT, of surveillance video showing Butts running on the loading dock and entering
the receiving area.
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Figure 11 - Photo, prepared by SPD FIT, of the loading dock and doorway connecting to the receiving area.

Butts leapt onto the loading dock and entered the doorway, followed by Involved Officer
2, Witness Officer 4, and Involved Officer 1. The doorway led to a receiving area, where several

garbage bins, recycling bins, and carts were located.
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Figure 12 - Photo, prepared by SPD FIT, showing the vestibule, with both doors opened, where the use of force occurred. At
the time of this photo, the wooden pallets had been removed from the vestibule.

Butts entered the receiving area and ran into a small vestibule that was separated by two
unlocked doors. Given the report that Butts was armed with a firearm, Involved Officer 2 was
concerned about the safety of officers and the building’s occupants if Butts were able to access
other portions of the building. Involved Officer 2 and Witness Officer 4 continued to pursue
Butts and pushed the vestibule doors open. Witness Officer 4 was on the right side and observed
Involved Officer 2 to his left. At that moment, Involved Officer 2 realized the vestibule was a
small room and they were within a very close proximity to Butts. She observed that he still had
his hand by his waistband as he attempted to open a locked door. During her FIT interview,
Involved Officer 2 recalled that, due to the other vestibule doors being locked, she realized the
only way out of the vestibule was through the doors that Butts and she had just entered. Although
she did not remember drawing her handgun, Involved Officer 2 recalled that her handgun was in

her hand and she yelled, “Don’t make me shoot you,” as Butts pulled a firearm from his pants.
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Involved Officer 2 observed that the firearm was a revolver, she heard a soft “pop,” and she
immediately felt an impact to her ballistic vest. She recognized Butts shot her, so she returned
fire and observed Butts fall to the ground. Involved Officer 2 estimated she discharged her
handgun eight times, but she could not be certain. After Butts fell to the ground, her view of
Butts was obscured by wooden pallets, so Involved Officer 2 could not see him or his handgun
and she believed Butts could still be a threat.

Witness Officer 4 also observed Butts remove a handgun, but he believed Butts drew the
handgun from his front shirt pocket. After he heard gunshots, Witness Officer 4 saw that Butts

was on the ground, partially obscured by the wooden pallets.
. ‘ 4 . 5 ) -%\ Wil

Figures 13 and 14 - Photos, prepared by SPD FIT, of the vestibule. According to police witnesses, during and after the use of
force, Butts was obscured by the wooden pallets. Prior to the police K9 extracting Butts, he was located on the right side of
the pallets.

Involved Officer 1 reported he was directly behind Involved Officer 2 when he heard
gunfire and he could not discharge his weapon due to his position behind her. He moved to his
right when he observed Involved Officer 2 stagger backwards and believed she was shot.
Involved Officer 1 grabbed Involved Officer 2 and pulled her out of the vestibule and into the
receiving area.

Witness Officer 2 entered the loading dock shortly after the other officers. He reported he
heard approximately six to seven gunshots as he entered the loading dock door, but he was
unable to see who was shooting. He drew his firearm and ran to the location where he believed
the shots were coming from. As he entered the receiving area, he observed Involved Officer 1

and Involved Officer 2 to the right of the doors that led into the vestibule. Witness Officer 2 took
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a position to the left of the vestibule doors. He observed the doors were closed and used his left
hand to open the door and observe Butts’ condition.

Within the next minute, Involved Officer 3, Witness Officer 5, Involved Officer 4, and
Witness Officer 6 entered the loading dock and receiving area. Witness Officer 5 broadcasted on
the radio that an officer had been shot and requested aid. Witness Officer 2 reported he saw Butts
lying on his right side, partially obscured by the pallets, but he could not see Butts’ weapon. At
that moment, he observed Butts lift his head and Witness Officer 2 was struck by gunfire on the
left side of his chin, which caused him to fall to the ground. At the time of the gunfire, Involved
Officer 4 felt an impact on his left thumb, which he believed was gunfire coming from Butts. He
discharged his handgun approximately three to five times until the doors closed. Involved Officer
4 saw Witness Officer 2 slide down the wall and onto the ground. He yelled for officers to assist
Witness Officer 2 while he provided cover.

Similarly, Involved Officer 3 observed a muzzle flash originate from behind the pallets
and saw Witness Officer 2 “drop” to the ground. Believing that Butts had just shot Witness
Officer 2, Involved Officer 3 discharged his handgun towards Butts two to four times.

Involved Officer 1 reported he discharged his handgun two to three times, but he was
uncertain if this occurred after he pulled Involved Officer 2 from the vestibule or after Witness
Officer 2 was shot. Witness Officer 6, however, reported that after Witness Officer 2 was shot,
Involved Officer 1 “stepped out and returned fire.” At approximately 1:24 pm, an officer
broadcasted that there was another “Officer down.”

Involved Officer 4 pointed his handgun at the closed vestibule doors and provided cover
to the officers performing the rescue on Witness Officer 2. Witness Officer 4 and Involved
Officer 3 pushed carts and garbage cans in front of the doors to create concealment. Officers then
removed Witness Officer 2 from the receiving area to the loading dock and began treating him
for his injuries.

According to the loading dock video, the time frame between Involved Officer 2 entering
the building to the time Witness Officer 2 was extracted was approximately ninety-two seconds.
ICV microphones worn by the officers in the receiving area also captured the officers giving

Butts several commands before the first gunshot, during the pause in gunfire, and after the final
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gunshot. The commands included, “Show me your hands!” “Get on the ground!” “Drop it!”” and
“Drop the gun!”

Once Witness Officer 2 was extracted from the receiving area, Witness Officer 5 ordered
the remaining officers to retreat to the exterior of the building for cover. Additionally, because
Butts’ status was unknown, the officers formed contact teams with other SPD officers and
officers from other agencies who responded, including the Department of Homeland Security,
Alcohol Tobacco and Firearms, and the King County Sherift’s Office. As law enforcement set up
containment and diverted traffic from the area, SWAT members from SPD and the King County
Sheriff’s Office prepared to enter the vestibule to determine Butts’ condition.

At approximately 2:04 pm, law enforcement utilized a robot that was equipped with a
live feed. The robot entered the vestibule where Butts was last seen and observed that Butts was
lying motionless on the ground. Officers deployed a noise flash diversionary device (NFDD), !
which elicited no response from Butts. Although Butts had not responded to the NFDD, the
officer could not observe his hands via the robot’s feed. Based on his previous actions, officers
were concerned that Butts could still discharge his firearm, so a police K9 was used to pull Butts
out of the vestibule area towards the SWAT members. Once officers observed Butts’ hands, they
placed him under arrest at approximately 2:10 pm. Paramedics entered the room four minutes
later to provide medical aid to Butts, but they determined he was deceased. A small handgun was

found on the ground where Butts had been laying prior to the K9 extraction.

1O NFDDs are designed to produce counter-personnel effects that disorientate individuals but produce little or no
injury. https://www.ojp.gov/ncjrs/virtual-library/abstracts/performance-characterization-study-noise-flash-
diversionary-devices
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Damarius Butts fell

Damarius Butts

Figure 13 - Photo, prepared by SPD FIT, describing the vestibule.

2. Independent Investigation

The scene was secured so that SPD crime scene, homicide detectives, and the Force
Investigation Team could begin their investigation. The various investigators divided
assignments between themselves, processed the incident scene, and conducted their

investigations.

3. Processing of the Officers

As part of standard practice, investigators determined which officers used force.
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a. Witness Officer 2

Regarding Witness Officer 2, investigators reported that his handgun contained one
unfired cartridge in the chamber, sixteen unfired cartridges in the loaded magazine, and that the
magazine had a maximum capacity of sixteen cartridges.!' Witness Officer 2’s two spare
magazines were loaded with sixteen unfired cartridges and had a maximum capacity of sixteen
cartridges. If Witness Officer 2 filled his loaded magazine to capacity with an additional
cartridge in the chamber, his handgun was loaded with seventeen cartridges, which would

indicate that he discharged zero cartridges.

b. Involved Officer 3

Regarding Involved Officer 3, investigators reported that his handgun contained one
unfired cartridge in the chamber, sixteen unfired cartridges in the loaded magazine, and that the
magazine had a maximum capacity of sixteen cartridges. Involved Officer 3 also carried three
spare magazines and each had a maximum capacity of sixteen cartridges. The magazines
contained sixteen cartridges, sixteen cartridges, and fourteen cartridges. If Involved Officer 3
filled his loaded magazine to capacity with an additional cartridge in the chamber, his handgun
was loaded with seventeen cartridges, which would indicate that he discharged two cartridges,

performed a tactical reload of his firearm, and retained the partially expended magazine.

C. Involved Officer 2

Regarding Involved Officer 2, investigators determined that her handgun contained one
unfired cartridge in the changer, six unfired cartridges in the loaded magazine, and that the
magazine had a maximum capacity of sixteen cartridges. Involved Officer 2 also carried two

spare magazines and each had a maximum capacity of sixteen cartridges. The magazines each

! Handgun and rifle ammunition contain several distinct parts, which are often used interchangeably. A “cartridge”
is a unit of ammunition, made up of a cartridge case, primer, powder, and a bullet. It may also be referred to as a
“round” or “load.” It is sometimes incorrectly referred to as a “bullet.” The “cartridge case” is the container for all
the components that comprise a cartridge. The “primer” is an explosive substance that ignites when struck to
detonate the powder in a cartridge. The “powder” is the propellant in a cartridge.” When a handgun or rifle is fired
(also referred to as “discharged), the “bullet” is the projectile that is propelled by the force of gases produced by
rapidly burning powder.
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contained sixteen cartridges. If Involved Officer 2 filled her loaded magazine to capacity with an
additional cartridge in the chamber, her handgun was loaded with seventeen cartridges, which

would indicate that she discharged ten cartridges.

d. Involved Officer 1

Regarding Involved Officer 1, investigators determined that his handgun contained one
unfired cartridge in the chamber, fifteen unfired cartridges in the loaded magazine, and that the
magazine had a maximum capacity of sixteen cartridges. Involved Officer 1 also carried two
spare magazines and each had a maximum capacity of sixteen cartridges. The magazines each
contained sixteen cartridges. If Involved Officer 1 filled his loaded magazine to capacity with an
additional cartridge in the chamber, his handgun was loaded with seventeen cartridges, which

would indicate that he discharged one cartridge.

e. Involved Officer 4

Regarding Involved Officer 4, investigators determined that his handgun contained one
unfired cartridge in the chamber, fourteen unfired cartridges, and that the magazine had a
maximum capacity of fourteen cartridges. A spare loaded magazine belonging to Involved
Officer 4 was found at the scene, which contained seven unfired cartridges. Additionally, two
live cartridges were located at the scene which appeared to be the same type loaded into his
handgun. If Involved Officer 4 filled his loaded magazine to capacity with an additional cartridge
in the chamber, his handgun was loaded with fifteen cartridges, which would indicate he
discharged five cartridges and then performed a speed reload by allowing the partially expended

magazine to fall to the ground.

4. Civilian Witnesses

After being arrested, Civilian Witness 1 provided a statement to police. She reported that
she gave the handgun to Butts, prior to entering the convenience store. After leaving the store,
the clerk confronted them and Butts lifted his shirt, revealing the handgun to the clerk. She

described the handgun as a revolver and that she purchased it several months ago. She also stated
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that she interfered in Witness Officer 1’s attempted arrest of Butts by throwing the bottle at him
and grabbing him so that Witness Officer 1 would release Butts. Although she did not see the
gunfire exchange, she believed that Butts was still armed with the firearm when he was
confronted by officers. Additionally, she believed the officers would have thought Butts was

armed with the firearm as well.

5. Potential Impeachment Information Regarding Law Enforcement Witnesses

Law enforcement agencies are required to report misconduct that an officer has engaged
in that affects their credibility.'? In turn, each county prosecutor is required to develop and adopt

a written protocol addressing potential impeachment disclosures pursuant to Brady v. Maryland,

373 U.S. 83 (1963) and subsequent case law.!? The Team has confirmed that, to its knowledge,
there is no potential impeachment information pertaining to any material law enforcement

witnesses involved in this incident.

6. Involved Officers” Compelled Statements

The investigation into this incident occurred prior to the implementation of RCW
10.114.011 and WAC 139-12-030, which established the requirements for an Independent
Investigative Team to conduct independent investigations into police use of force cases. As was
often the practice of the involved agencies, the investigative material supplied in this case
included the involved officer’s compelled statements. Such compelled statements are

inadmissible against an officer in a subsequent criminal trial.'*

Police and prosecutors are also
barred from making “indirect evidentiary use” of the officer’s compelled statement, which
includes investigative efforts or testimony that has been shaped, altered, or affected, directly or

indirectly, by the officer’s compelled statement. !>

While the compelled statement and
information derived from such a statement cannot be used to support criminal charges against an

officer, a credible compelled statement provides insight into the potential testimony of an

12 RCW 10.93.180(2)(a)(ii).

13 RCW 10.93.180(1)(a).

14 Garrity v. State of N.J., 385 U.S. 493, 500, 87 S. Ct. 616, 620, 17 L. Ed. 2d 562 (1967).
15 U.S. v. North, 910 F.2d 843, 857-858 (D.C. Cir., 1990).
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involved officer. Therefore, as referenced earlier, the involved officers’ statements were utilized

in analyzing the current incident.

7. Crime Scene Investigation

SPD crime scene detectives conducted a crime scene investigation, documented the
location of various items that appeared to have evidentiary value, and collected various items as
evidence. In addition to processing the involved officers’ firearms, investigators recovered Butts’
.38 Smith and Wesson Special at the scene of the shooting. Butts’ handgun, a revolver, contained
four fired cartridge cases and two unfired cartridge cases. Additionally, the jacket that Butts
dropped during the foot pursuit contained a box of .38 ammunition, which was consistent with
the same type loaded inside Butts’ handgun. An investigator operated the revolver in both double
and single action mode and he did not observe any failures or malfunctions while dry firing. The
two unfired cartridges were full metal jacket .38 ammunition, which appeared to be the same as
the fired bullets recovered from the vestibule and the fired bullet recovered from Involved

Officer 2’s ballistic vest.
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Figure 14 - Photo of Involved Officer 2’s ballistic vest.

In total, CSI detectives recovered eighteen cartridge cases in calibers carried by officers
from the shooting scene. A total of eighteen fired bullets, also consistent with those carried by
officers, were recovered at the scene, during Butts’ autopsy, or otherwise accounted for.
Similarly, four fired bullets that appeared consisted with those inside Butts’ handgun were

recovered at the scene or otherwise accounted for.
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Figure 15 - CSI diagram depicting the loading dock, the receiving area, and the vestibule where Butts was located at the time
of the use of force.

8. Autopsy and Toxicology Reports

The King County Medical Examiner’s Office performed an autopsy of Butts to determine
the cause and manner of death. The cause of death is a term used to indicate what specific injury
or disease led to death. The manner of death is a term used to categorize how the injury or

disease led to death. Manner of death is categorized into one of five categories:

e Accident is defined as a death other than natural, where there is no evidence
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of intent.

e Homicide is defined as a death due to intentionally inflicted harm of one
person by another. It is also defined as the killing of one person by another. !¢
Thus, the term homicide as used in an autopsy report refers to the mechanism
of death and does not refer to legal terms, such as murder or manslaughter,
which do include a determination legal liability or culpability.

e Natural is defined as a death solely by organic disease. If natural death is
hastened by injury, such as a fall, the manner of deal will not be considered
natural.

e Pending is a temporary designation used when additional investigation,

information, or test results are required to determine the cause or manner of
death.

e Suicide is defined as a death as the result of a purposeful action, with intent to
end one’s life.

e Undetermined is defined as a death when there is insufficient evidence or
information to assign to accident, homicide, suicide, or natural categories, or
when two plausible manners are equally likely.

The King County Medical Examiner’s Office opined the cause of death was multiple
gunshot wounds sustained in a confrontation with police and the manner of death was homicide.
The pathological diagnoses included evidence of eleven gunshot wounds.

The Washington State Patrol Toxicology Laboratory performed a drug analysis of Butts’
blood. The results showed that Butt’s blood tested positive for ethanol and THC.

9. Administrative Review
SPD policies require a sergeant, a lieutenant, and a captain to review the FIT
investigation, which included compelled statements. The administrative review identified various

training and policy issues, but none of which pertained to the involved officers’ use of force.

16 HOMICIDE, Black's Law Dictionary (11th ed. 2019).
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V. LEGAL STANDARD AND APPLICABLE LAW

1. Burden of Proof

In a criminal prosecution, the State must prove each element of a criminal charge by
competent evidence beyond a reasonable doubt.!” The KCPAO will file charges if sufficient
admissible evidence exists, which, when considered with the most plausible, reasonably
foreseeable defenses that could be raised under the evidence, would justify conviction by a
reasonable and objective factfinder.'®

In addition, the State must disprove the existence of a defense that negates an element of
the crime beyond a reasonable doubt.!” Prosecution should not be declined because of an
affirmative defense unless the affirmative defense is of such nature that, if established, would
result in a complete defense for the accused and there is no substantial evidence to refute the
affirmative defense.?’

Therefore, in addition to proving that the accused committed a crime, the State will be
required to disprove one or more of the following defenses:

e Justifiable Homicide by Peace Officer?!

e Justifiable Homicide Defense of Self or Others*

e Justifiable Homicide Resistance to Felony?*

2. Applicable Law Regarding Justifiable Homicide by a Peace Officer

This incident occurred on April 20, 2017. At the time of this incident, the applicable
statute and pattern jury instruction required the State to prove an involved officer acted with

malice.?*

17RCW 9A.04.100; WPIC 4.01.

18 KCPAO Filing and Disposition Standards.

19 WPIC 14.00.

20 KCPAO Filing and Disposition Standards.

2l RCW 9A.16.040; WPIC 16.01.

22 RCW 9A.16.050(1); WPIC 16.02.

23 RCW 9A.16.050(2); WPIC 16.03.

24 For offenses committed on or prior to December 6, 2018, the former version of WPIC 16.01, based upon RCW
9A.16.040, required the prosecution to prove the officer acted with malice. For offenses committed between
December 7, 2018, and February 3, 2019, RCW 9A.16.040, based upon Laws of 2019, Chapter 1, § 7, removed the
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3. Applicable Jury Instructions

The following jury instructions, contained in Attachment A, would be applicable in a
criminal prosecution and provided to the factfinder to determine whether the State met the
required burden of proof. Therefore, these instructions are highly relevant to the Team’s analysis

and conclusion:

WPIC 16.01 - Justifiable Homicide by a Peace Officer

WPIC 16.05 - Necessary

WPIC 2.09 - Felony

WPIC 2.16 - Peace Officer

WPIC 120.07 - Lawful Arrest and Probable Cause

WPIC 16.02 - Justifiable Homicide — Defense of Self and Others
WPIC 2.04.01 - Great Personal Injury

WPIC 16.07 - Justifiable Homicide — Actual Danger Not Necessary
WPIC 16.03 - Justifiable Homicide — Resistance to a Felony

VI. ANALYSIS AND CONCLUSION

1. Summary of Conclusion

Under the KCPAO filing standards, “Homicide cases will be filed if sufficient admissible
evidence exists, which, when considered with the most plausible, reasonably foreseeable defense
that could be raised under the evidence, would justify conviction by a reasonable and objective
fact-finder. Prosecution should not be declined because of an affirmative defense unless the
affirmative defense is of such nature that, if established, would result in complete freedom for
the accused and there is no substantial evidence to refute the affirmative defense.”?
The KCPAO declines to file charges against the involved officers because the

independent investigation and the Team’s analysis reveal that the involved officers’ actions were

lawful and justifiable as either Justifiable Homicide by a Peace Officer, Justifiable Homicide in

malice standard and required the prosecution to prove the officer did not act in good faith. There are no pattern jury
instructions for offenses committed between December 7, 2018, and February 3, 2019. For offenses committed on or
after February 4, 2019, the current version of WPIC 16.01, based upon RCW 9A.16.040, requires the prosecution to
prove the officer did not act in good faith. RCW 9A.16.040(1)(a) utilizes the malice and good faith standard, but this
section only applies when a “public officer applied deadly force in obedience to the judgment of a competent court.”
23 KCPAO Filing and Disposition Standards.
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Defense of Self or Others, or both. These defenses contain related but distinct concepts and
definitions. Criminal charges should be declined because the defenses are of such nature that
prosecution would result in a complete defense for the accused and there is no substantial

evidence to refute either affirmative defense.

2. Justifiable Homicide by a Peace Officer

a. Graham v. Connor

In Graham v. Connor, the seminal case on evaluating police use of force, the United

States Supreme Court determined that the test to determine whether the force used by the police
was “reasonable” is not capable of a “precise definition or mechanical application.”?¢ Instead, its
proper application requires careful attention to the facts and circumstances of each particular
case, including the severity of the crime at issue, whether the suspect poses an immediate threat
to the safety of the officers or others, and whether the suspect is actively resisting arrest or
attempting to evade arrest by flight.?” In other words, the reasonableness of whether the officer’s
use of force is justified is determined by “the totality of the circumstances.”?

The reasonableness of a particular use of force must be judged from the perspective of a
reasonable officer on the scene, rather than with the 20/20 vision of hindsight.?’ “The calculus of
reasonableness must embody allowance for the fact that police officers are often forced to make
split-second judgments — in circumstances that are tense, uncertain, and rapidly evolving — about
the amount of force that is necessary in a particular situation.”*° However, the inquiry is an
objective one. The question is whether the officer’s actions are “objectively reasonable” in light
of the facts and circumstances confronting them, without regard to their underlying intent or

motivation.>!

26 Graham v. Connor, 490 U.S. 386, 396, 109 S.Ct. 1865, 1871-72, 104 L.Ed.2d 443 (1989).
271d.

28 ﬁ

29 ﬁ

301d. at 396-97.

311d. at 397.
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b. Seattle Police Department Policies Relevant to Analysis

Given the analysis and ruling in Graham v. Connor, it is common for a police
department’s policy manual and training curriculum to incorporate the standards set out by the
United States Supreme Court. The following excerpts of SPD policies were in effect at the time
force was used by the involved officers and are relevant to the analysis of this incident:

8.100 — De-Escalation
When safe under the totality of the circumstances and time and circumstances permit, officers
shall use de-escalation tactics in order to reduce the need for force.

8.200 — Using Force
An officer shall use only the force reasonable, necessary, and proportionate to effectively bring
an incident or person under control, while protecting the lives of the officer or others.

Deadly force may only be used in circumstances where threat of death or serious physical
injury to the officer or others is imminent. A danger is imminent when an objectively
reasonable officer would believe that a suspect is acting or threatening to cause death or
serious physical injury to the officer or others, and the suspect has the means or
instrumentalities to do so, and the suspect has the opportunity and ability to use the means or
instrumentalities to cause death or serious physical injury.

8.300-POL. 4 Use of Force - Firearms
Officers shall only shoot firearms in situations where deadly force is permitted.

C. Law Regarding Justifiable Homicide by a Peace Officer

Under the former RCW 9A.16.040, homicide is justifiable when used by a peace officer
to arrest or apprehend a person who the officer reasonably believes has committed, has attempted
to commit, is committing, or is attempting to commit a felony.*?

In considering whether to use deadly force to arrest or apprehend any person for the
commission of any crime, the peace officer must have probable cause to believe that the suspect,
if not apprehended, poses a threat of serious physical harm to the officer or a threat of serious
physical harm to others.*> Among the circumstances which may be considered by peace officers

as a “threat of serious physical harm” are the following:

32 RCW 9A.16.040(1)(c)(i); WPIC 16.01.
3 RCW 9A.16.040(2).
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e The suspect threatens a peace officer with a weapon or displays a weapon in a
matter that could reasonably be construed as threatening; or

e There is probable cause to believe that the suspect has committed any crime

involving the infliction or threatened infliction of serious physical harm.>*

A public officer or peace officer shall not be held criminally liable for using deadly force
without malice and with a good faith belief that such act is justifiable pursuant to this section. In
order to prove malice, the State must prove beyond a reasonable doubt that the officer acted with
an evil intent, wish, or design to vex, annoy, or injure another person.*> Malice may be inferred
from an act done in willful disregard of the rights of another, or an act wrongfully done without

just cause or excuse, or an act or omission of duty betraying a willful disregard of social duty.

d. Analysis Regarding Justifiable Homicide by a Peace Officer

The evidence in the independent investigation showed there was probable cause for the
officers, including the involved officers, to reasonably believe that Butts had committed, had
attempted to commit, was committing, or was attempting to commit various felonies.
Specifically, based on 911 call from Civilian Witness 3, there was probable cause to believe that
Butts had committed a robbery, harassment, and assault when he displayed a firearm to keep
Civilian Witness 3 from attempting to take back the stolen property. In addition, when the
involved officers pursued Butts into the vestibule, there was probable cause for the officers to
believe that Butts was attempting to commit murder when he discharged his firearm at the
officers.

The evidence in the independent investigation showed there was probable cause for the
involved officers to believe that Butts, if not apprehended, posed a threat of serious physical
harm to the officer or others.

This defense provides two explicit examples that may be considered by peace officers as
a threat of serious physical harm. First, a threat of serious physical harm may include

circumstances where the suspect threatens a peace officer with a weapon or displays a weapon in

#1d.
35 RCW 9A.04.110(12).
36 1d.
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a manner that could reasonably be construed as threatening. Second, a threat of serious physical
harm may include circumstances where there is probable cause to believe that the suspect has
committed any crime involving the infliction or threatened infliction of serious physical harm.

In the current incident, the officers’ belief was due to the information provided by
Civilian Witness 3. More importantly, however, when Butts discharged his firearm at the
involved officers, he was actively threatening the officers’ lives. Therefore, it is highly likely that
the factfinder would find that Butts’ actions caused the involved officers to have probable cause
to believe that Butts, if not apprehended, posed a threat of serious physical harm to the officer or
others.

The evidence in the independent investigation showed that involved officers used deadly
force with a good faith belief that their actions were necessary to prevent death or serious
physical harm to the officer or another individual. A factfinder would likely find that the
involved officers acted in good faith because, under an objective standard, when considering all
the facts, circumstances, and information known to officers at the time, a similarly situated
reasonable officers would have believed that the use of deadly force was necessary to prevent
death or serious physical harm to the officer or another individual. At the time of the use of
force, the involved officers were aware, via the information given over police radio, that Butts
stolen items from a store, displayed a firearm at the store’s employee to retain the property, fled
from officers while possibly armed with a firearm, continued to flee from officers, ignored
officers’ orders to stop, and fired a handgun at officers striking them.

Further, a factfinder would also likely find that the use of deadly force was necessary
because no reasonable effective alternative to use the force appeared to exist and the amount of
force used was reasonable to effect the lawful purpose intended. Here, the lives of the involved
officers were directly threatened when Butts’ fired at them. Given Butts’ actions, the involved
officers had no reasonable alternative to using deadly force.

Given these facts, it is likely a factfinder would determine that the involved officers acted
without malice because there is insufficient evidence that they acted with an evil intent, wish, or
design to vex, annoy, or injure Butts.

While compliance with SPD policy is not within the immediate scope of this

memorandum, it is highly likely that a criminal trial would include testimony and evidence
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pertaining to SPD’s policies regarding use of deadly force. Such testimony and evidence would
likely be in the form of expert opinion, SPD’s policy manual, and training information. Given
SPD’s policies, as described above, it is likely a factfinder would find that the involved officers
complied with SPD policy, which further corroborates a finding that the officers acted
reasonably and legally.

Therefore, based on the anticipated admissible evidence and testimony, which is
corroborated by several witnesses including video evidence, there is insufficient evidence to
prove criminal charges beyond a reasonable doubt or refute this defense beyond a reasonable

doubt.

3. Justifiable Homicide in Defense of Self or Others
a. Law Regarding Justifiable Homicide in Defense of Self or Others

The legislature recognizes that the defense of Justifiable Homicide by a Peace Officer
established a dual standard with respect to the use of deadly force by peace officers and private
citizens, and further recognizes that private citizens’ permissible use of deadly force under the
defense of Justifiable Homicide in Defense of Self or Others is not restricted and remains
broader than the limitations imposed on peace officers.*’

The defense of Justifiable Homicide by a Peace Officer allows a peace officer to use
deadly force against another person only when necessary to protect against an immediate threat
of serious physical injury to the officer or another person.*® An immediate threat of serious
physical injury or death means that, based on the totality of the circumstances, it is objectively
reasonable to believe that a person has the present and apparent ability, opportunity, and intent to
immediately cause death or serious bodily injury to the peace officer or another person.>’

However, the defense of Justifiable Homicide in Defense of Self or Others is also
applicable to peace officers.*’ Under this defense, homicide is justifiable in defense of self or
others when the slayer reasonably believed the person slain intended to commit a felony, to

inflict death, or to inflict great personal injury; the slayer reasonably believed there was imminent

T RCW 9A.16.040 [1986 ¢ 209 §3].

3 RCW 10.120.020(2). See also, Graham, 490 U.S. at 396.
39 RCW 10.120.020(2).

40 RCW 9A.16.040(5)(a).
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danger of such harm being accomplished; and the slayer employed such force and means as a
reasonably prudent person would under the same or similar conditions as they reasonably
appeared to the slayer.*! Great personal injury includes an injury that the slayer reasonably
believed, in light of all the facts and circumstances known at the time, would produce severe pain
and suffering, if it were inflicted upon either the slayer or another person.*?

The Washington Pattern Instruction Committee noted that “Imminence does not require
an actual physical assault. A threat, or its equivalent, can support self-defense when there is a
reasonable belief that the threat will be carried out.”* Additionally, a person is entitled to act on
appearances in defending themself, if that person acts in good faith and on reasonable grounds,
although it afterwards might develop that the person was mistaken as to the extent of the
danger.**

The reasonable person standard as used in this instruction does not expressly require the
factfinder to compare the slayer to a reasonable officer. However, because law enforcement
officers — especially compared to non-law enforcement civilians — receive significant amounts of
training on weapons, defensive tactics, and the use of force, it is prudent to assume the factfinder
would be required to take involved officers’ training and experience into account to determine
how a reasonable person would have acted. Therefore, the same evidence and testimony used to
determine whether involved officers acted as a reasonable peace officer under the previous

instruction is also relevant to this instruction.

b. Analysis Regarding Justifiable Homicide in Defense of Self or Others

As previously described, the evidence in the independent investigation showed the
involved officers reasonably believed that Butts intended to inflict death or great personal injury
when he discharged a firearm at the officers, striking them.

The evidence in the independent investigation showed that Butts’ actions, shooting at the

officers, constituted an imminent danger of such harm being accomplished. Under the broader

4 RCW 9A.16.050(1); WPIC 16.02.
42 WPIC 2.04.01.

43 WPIC 16.02.

4“4 WPIC 16.07.
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standard of imminence, it is even more likely that the factfinder would find that Butts’ actions, as
described earlier, caused the involved officers to reasonably believe that Butts’ threats would be
carried out.

The evidence in the independent investigation showed that the involved officers
employed such force and means as a reasonably product person would under the same or similar
conditions as they reasonably appeared to the involved officers. Here, the officers attempted to
arrest Butts with non-lethal force, gave him various commands, and did no use deadly force until
Butts discharged his firearm.

Therefore, based on the anticipated admissible evidence and testimony, which is
corroborated by several witnesses including video evidence, there is insufficient evidence to
prove criminal charges beyond a reasonable doubt or refute this defense beyond a reasonable

doubt.

VII. INQUEST INTO THE DEATH OF BUTTS

As outlined in Executive Order PHL 7-1-5 EO, the KCPAO shall inform the King
County Executive whenever the investigation into a death involving a member of any law
enforcement agency in King County is complete and also advise whether an inquest should be
initiated pursuant to the King County Charter.* Pursuant to the King County Charter, “An
inquest shall be held to investigate the causes and circumstances of any death where an action,
decision, or possible failure to offer the appropriate care by a member of any law enforcement
agency might have contributed to an individual’s death.”*®

The King County Executive held an inquest and the jury returned answers to
interrogatories on March 28, 2022. The jury determined that the involved officers complied with

SPD policies and training regarding de-escalation, use of force, and firearms. Further, the jury

found that the involved officers’ use of deadly force against Butts was justifiable.

45 Executive Order PHL 7-1-5 EO.
46 King County Charter § 895.
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VIII. ATTACHMENT A
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1. WPIC 16.01 - Justifiable Homicide by a Peace Officer

It is a defense to a charge of [murder] [manslaughter] that the homicide was justifiable as defined
in this instruction.

Homicide or the use of deadly force is justifiable:

[when necessarily used by a peace officer acting in good faith to overcome actual resistance to
the execution of the legal process, mandate, or order of a court or officer, or in discharge of a
legal duty] [or]

[when necessarily and in good faith used by a peace officer or person acting under the officer's
command and in the officer's aid [to arrest or apprehend a person who the officer reasonably
believes has committed, has attempted to commit, is committing, or is attempting to commit a
felony] [or] [to prevent the escape of a person from a federal or state correctional facility or in
retaking a person who escapes from such a facility] [or] [to prevent the escape of a person from a
county or city jail or holding facility if the person has been arrested for, charged with, or
convicted of a felony] [or] [to lawfully suppress a riot if the actor or another participant is armed
with a deadly weapon]. In considering whether to use deadly force to arrest or apprehend any
person for the commission of any crime, a peace officer must have probable cause to believe that
the suspect, if not apprehended, poses a threat of serious physical harm to others. Among the
circumstances that may be considered by a peace officer as a “threat of serious physical harm”
are the following: (a) The suspect threatens a peace officer with a weapon or displays a weapon
in a manner that could reasonably be construed as threatening; or (b) There is probable cause to
believe that the suspect has committed any crime involving the infliction or threatened infliction
of serious physical harm. Under these circumstances deadly force may also be used if necessary
to prevent escape from the officer, when, if feasible, some warning is given.]

[A peace officer shall not be held criminally liable for using deadly force with a good faith belief
that such act is justifiable.]

“Good faith” is an objective standard. A peace officer acts in “good faith” if a similarly situated
reasonable peace officer would have believed that the use of deadly force was necessary to
prevent death or serious physical harm to the peace officer or another individual. In deciding
whether a peace officer acted in good faith, you should consider all the facts, circumstances, and
information known to the officer at the time.

The State has the burden of proving beyond a reasonable doubt that the homicide was not
justifiable. If you find that the State has not proved the absence of this defense beyond a
reasonable doubt, it will be your duty to return a verdict of not guilty.
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2. WPIC 16.05 — Necessary

Necessary means that, under the circumstances as they reasonably appeared to the actor at the
time, (1) no reasonably effective alternative to the use of force appeared to exist and (2) the
amount of force used was reasonable to effect the lawful purpose intended.
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3. WPIC 2.09 Felony—Designation Of

is a felony.*’

47 Whether a crime is a felony is a matter of law for the court to decide.
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4. WPIC 2.16 Peace Officer—Definition

Peace officer means a duly appointed city, county, or state law enforcement officer.



King County Prosecuting Attorney Page 40

5. WPIC 120.07 Lawful Arrest—Definition

[An arrest is lawful if made pursuant to an arrest warrant.] [An arrest is [also] lawful if the
arresting officer had probable cause to believe that the person arrested had committed the crime
of (name of crime) [in the officer's presence]. “Probable cause” means facts that would cause a
reasonably cautious officer to believe that the person had committed that crime. In determining
whether the facts known to the officer justified this belief, you may take into account the officer's
experience and expertise. ]
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6. WPIC 16.02 — Justifiable Homicide — Defense of Self and Others

It is a defense to a charge of murder or manslaughter that the homicide was justifiable as
defined in this instruction.

Homicide is justifiable when committed in the lawful defense of the slayer or any person
in the slayer's presence or company when:

(1) the slayer reasonably believed that the person slain intended to commit a felony*® or to
inflict death or great personal injury;

(2) the slayer reasonably believed that there was imminent danger* of such harm being
accomplished; and

(3) the slayer employed such force and means as a reasonably prudent person would use
under the same or similar conditions as they reasonably appeared to the slayer, taking into
consideration all the facts and circumstances as they appeared to him, at the time of and
prior to the incident.

The State has the burden of proving beyond a reasonable doubt that the homicide was not
justifiable. If you find that the State has not proved the absence of this defense beyond a
reasonable doubt, it will be your duty to return a verdict of not guilty.

48 For purposes of the defense, the use of deadly force appears to be limited to the resistance of violent felonies that
threaten human life or may result in great personal injury. See State v. Nyland, 47 Wn.2d 240, 287 P.2d 345 (1955).
4 Regarding imminent danger, the WPIC commented:

Imminence does not require an actual physical assault. A threat, or its equivalent, can support self-defense when
there is a reasonable belief that the threat will be carried out. State v. Janes, 121 Wn.2d at 241 (citations omitted).
While “immediate harm” means “occurring, acting, or accomplished without loss of time: made or done at once,”
“imminent harm” means “ready to take place: near at hand: ... hanging threateningly over one's head.”
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7. WPIC 2.04.01 — Great Personal Injury

Great personal injury means an injury that the slayer reasonably believed, in light of all the
facts and circumstances known at the time, would produce severe pain and suffering, if it
were inflicted upon either the slayer or another person.
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8. WPIC 16.07 — Justifiable Homicide — Actual Danger Not Necessary

A person is entitled to act on appearances in defending himself or another, if that person
believes in good faith and on reasonable grounds that he or another is in actual danger of
great personal injury, although it afterwards might develop that the person was mistaken
as to the extent of the danger.

Actual danger is not necessary for a homicide to be justifiable.
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9. WPIC 16.03 — Justifiable Homicide — Resistance to a Felony

It is a defense to a charge of murder or manslaughter that the homicide was justifiable as
defined in this instruction.

Homicide is justifiable when committed in the actual resistance of an attempt to commit a
felony>® upon the slayer or in the presence of the slayer.

The slayer may employ such force and means as a reasonably prudent person would use
under the same or similar conditions as they reasonably appeared to the slayer, taking into
consideration all the facts and circumstances as they appeared to him at the time and prior
to the incident.

The State has the burden of proving beyond a reasonable doubt that the homicide was not
justifiable. If you find that the State has not proved the absence of this defense beyond a
reasonable doubt, it will be your duty to return a verdict of not guilty.

30 For purposes of the defense, the use of deadly force appears to be limited to the resistance of violent felonies that
threaten human life or may result in great personal injury. See State v. Nyland, 47 Wn.2d 240, 287 P.2d 345 (1955)
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