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Jaahnavi Kandula was walking westbound on Thomas Street on the north sidewalk. A witness-
pedestrian, who will be referred to as “witness-pedestrian,” was also walking westbound on the
north sidewalk of Thomas Street was passed by Ms. Kandula. Witness-pedestrian said that Ms.
Kandula was walking at “a faster pace with purpose to a destination.” Witness-pedestrian said
that she could not tell if Ms. Kandula was wearing or using wireless earbuds but did note that
Ms. Kandula was wearing a dark-colored hooded winter jacket, dark-colored pants, and a dark-
colored backpack. According to witness-pedestrian, Ms. Kandula had the hood of her hooded
winter jacket up, covering her head. Witness-pedestrian did not notice whether or not Ms.

Kandula looked or paused before entering the crosswalk to cross Dexter Avenue North at the
intersection with Thomas Street. Witness-pedestrian said that she heard police sirens. Witness-
pedestrian also stated that she saw Ms. Kandula suddenly start to move faster upon entering the
crosswalk located at intersection of Dexter Avenue North and Thomas Street. Witness-
pedestrian said she then heard the thud of the patrol vehicle striking Ms. Kandula.

There was a second witness, referred to as “crossing-witness,” who was crossing Dexter Avenue
North while traveling westbound and was two blocks north of Thomas Street at the time of the
collision events. Crossing-witness saw the patrol vehicle, saw the patrol vehicle’s emergency
lights, and said that they believed they also heard the patrol vehicle’s sirens. Crossing-witness
noted that the patrol vehicle was “two blocks away and driving quickly” but they were not
concerned with being able to finish crossing Dexter Avenue North and did so. Crossing-witness
recalled hearing a loud noise and thought it was the patrol vehicle hitting a curb.

A third witness, referred to as “cycling-witness,” was riding a bicycle southbound on Dexter
Avenue North’s west sidewalk and approaching Thomas Street. Cycling-witness saw the patrol
vehicle, the patrol vehicle’s emergency lights, and heard the patrol vehicle’s emergency sirens.
Cycling-witness observed that the patrol vehicle was driving very fast and traveling northbound.
He also stated that it appeared to him that Ms. Kandula did not take notice of the patrol vehicle
before stepping into the crosswalk in order to cross Dexter Avenue North. The cycling witness
observed that Ms. Kandula approached the crosswalk “without stopping or pausing.” Cycling-
witness saw the collision. He later told police that it was “a bit dark in that area” and that he did
not think a driver could really see Ms. Kandula, who was wearing dark-colored clothing at the
time of the collision.

A review of Ofc. Dave’s ICV showed when Ms. Kandula left the sidewalk and entered the road
at the crosswalk located at Dexter Avenue North and Thomas Street. Ms. Kandula was in the
outside lane (closest to the curb) in the north crosswalk. This lane of Dexter Avenue North was
closed to traffic directly south of the Thomas Street intersection because of construction. Dexter
Avenue North was closed to traffic directly north of the Thomas Street intersection because it
was a designated parking lane. Vehicle traffic moving northbound on Dexter Avenue North at
the intersection of Thomas Street was using the inside lane (closest to center line) only. The ICV
showed that the patrol vehicle appeared to dip downward and shift lower in front, which is
consistent with the act of braking and steering input, indicating that Officer Dave was reacting to
Ms. Kandula crossing the street.
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(3) The exemptions herein granted to an authorized emergency vehicle
shall apply only when such vehicle is making use of visual signals
meeting the requirements of RCW 46.37.190, ....

(4) The foregoing provisions shall not relieve the driver of an authorized
emergency vehicle from the duty to drive with due regard for the
safety of all persons, nor shall such provisions protect the driver from
the consequences of his or her reckless disregard for the safety of
others. (emphasis added).

The statutory exemptions granted to police and other emergency personnel does not absolve a
police officer from liability, even “on code” with legitimate intentions if their driving endangers
life or property. However, Washington State law requires an even higher mental burden in
evaluating a criminal charge and requires proof beyond a reasonable doubt.

The impairment prong of vehicular homicide requires proof of impairment from drugs or alcohol
that affected the driving (if not per se impairment).

The reckless manner-prong of vehicular homicide requires proof that the person was driving "in
a rash or heedless manner, indifferent to the consequences." This definition is distinct from the
definition of reckless driving that applies the “willful or wanton disregard for the safety of
person or property.” See State v. Roggenkamp, 153 Wn.2d 614, 106 P.3d 196 (2005). It has
been recognized as a lower proof requirement than the gross misdemeanor crime of reckless
driving. “The degree of reckless behavior in vehicular assault [or homicide] (reckless manner) is
less than in the ‘willful or wanton disregard’ of reckless driving.” State v. Thompson, 90 Wn.
App. 41, 950 P.2d 977 (1998).

After a careful analysis of applicable law, the legal definitions for police on code, and relevant
and applicable case law relating to vehicular homicide and vehicular assault, the KCPAO has
determined that there is no evidence to prove beyond a reasonable doubt that Ofc. Dave was
driving impaired and insufficient evidence of driving in a reckless manner.

Cases without sufficient evidence to file a vehicular homicide under reckless manner are then
evaluated under the “disregard for the safety of others” (DSO)-prong. In State v. Eike, the
Washington Supreme Court determined that driving with disregard for the safety of others means
driving with "an aggravated kind of negligence or carelessness, falling short of recklessness but
constituting a more serious dereliction than the hundreds of minor oversights and inadvertences
encompassed within the term ‘negligence.’” 72 Wn.2d 760, 766-67, 435 P2d 680 (1967).

"[D]isregard for the safety of others is conduct more culpable than "driving 'in such a manner as
to endanger or be likely to endanger any persons or property' (RCW 46.61.525--negligent
driving)." Id. at 779.

Courts have continued to recognize that death plus the culpable behavior of driving in a
negligent manner does not amount to vehicular homicide. The fact that a driver is responsible for
another’s death does not rule out the possibility that the driver’s only offense is driving in a
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negligent manner. See State v. Gostol, 92 Wn. App. 832, 965 P.2d 1121 (1998); State v.
Thompson, 90 Wn. App. 41, 950 P.2d 977 (1998); State v. Rogers, 70 Wn. App. 626, 855 P.2d
294 (1993), rev. denied, 123 Wn.2d 1004, 868 P.2d 872 (1994).

Ordinary negligence is the failure to exercise ordinary care. It is the doing of some act which a
reasonably careful person would not do under the same or similar circumstances of the failure to
do something which a reasonably careful person would have done under the same or similar
circumstances. Ordinary negligence in operating a motor vehicle does not render a person guilty
of vehicular homicide.

A full evaluation looks to the statutory exemptions granted to police officers in RCW 46.61.035
and must consider the duty of drivers of authorized emergency vehicles but also the exemptions
granted. An officer is permitted to exceed the speed limit under certain circumstances.

The breach of a statutory duty is admissible, but not conclusive on the issue of whether or not a
driver is negligent. The Lopez Court held that “[sJome evidence of the defendant’s conscious
disregard of that danger is necessary to support vehicular homicide.” State v. Lopez, 93 Wn.App.
619, 970 P.2d 765 (1999), See also State v. Vreen, 99 Wn. App. 662, 994 P.2d 905 (2000), aft’d
143 Wn.2d 923, 26 P.3d 236 (2001).

In this case, Ofc. Dave responded to a priority call involving an emergency. In responding to the
call, Ofc. Dave used appropriate emergency warning equipment (i.e. lights and sirens) when
driving his patrol vehicle in response to the scene of the emergency. Although some may argue
that use of a continuous siren may have better alerted Ms. Kandula to the presence of an
oncoming police patrol vehicle, there is no legal authority or law enforcement guidance requiring
the use of a continuous siren when responding to an emergency at high speed. Also, other
pedestrians said that they heard the patrol vehicle’s emergency siren. Furthermore, defense
would very likely argue that Ms. Kandula was wearing or using wireless earbuds, which may
have obscured her hearing and may have caused her to be distracted when crossing Dexter
Avenue North.?

Some may argue that the speed at which the officer was travelling at the time of the collision
may rise to negligence. Even if prosecutors could prove beyond a reasonable doubt that a
uniformed police officer traveling at 74 mph in response to a legitimate emergency call in a fully
marked patrol car with lights with lights and sirens was negligent, negligent driving does not
meet the legal threshold for felony criminal charges under Washington State law.

Under Washington State law, a civilian speeding on the road is evaluated differently than a
police officer responding to an emergency. In determining whether there is sufficient evidence
to prove conscious disregard in this case, the signaling to warn traffic, the care to avoid

2 Wireless earbuds were found in the road and believed associated with the collision but are not conclusively known to have been
Ms. Kandula’s. Apple Airpod Pro earbuds were found in debris north of the crosswalk and consistent with the pedestrian wearing
them (one rubber insert was found separate from its earbud and the other earbud still had the rubber insert). Airpod Pros do have
a noise cancelling function that can be wirelessly activated.
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collisions, and the reason for the officer’s speed are paramount in determining whether
prosecutors can prove DSO beyond a reasonable doubt. While the speed at which Ofc. Dave
drove his patrol vehicle was extremely fast, there is insufficient evidence, under these
circumstances, to prove beyond a reasonable doubt that he showed conscious disregard for others
safety.> SPD dispatch characterized the call Ofc. Dave responded to as the highest level of
emergency -- one involving a threat to a human life. Ofc. Dave, in responding to the emergency,
used his patrol vehicle’s emergency signals (full overhead lights and chirping siren). Ofc.
Dave’s ICV showed that he appeared to see Ms. Kandula just as she stepped into the crosswalk
and while she was in the non-travel outside lane. He reacted to her by a slight left steering input
and braking moments before she appeared to react to his approaching patrol vehicle. However,
Ofc. Dave’s response was not enough to prevent the collision.

In the case at hand, there is insufficient evidence to prove beyond a reasonable doubt that Ofc.
Dave was consciously disregarding safety. The collision occurred in part due to Ofc. Dave’s
speed.

Contributory Negligence/Superceding Intervening Cause

A traffic collision review includes analyzing the actions of the pedestrian. The law states that it is
unlawful for a pedestrian to “suddenly leave a curb . . . and move into the path of a vehicle which
is so close that it is impossible for the driver to stop.” RCW 46.61.235(2). To that end, a
pedestrian has a duty to exercise reasonable care for her own safety whether she’s in a marked
or unmarked or no crosswalk. RCW 46.61.240(1).

According to the collision reconstructions, when Ms. Kandula was standing on the curb, she
would not have seen the approaching patrol car to her left; however, within 1-2 steps, the patrol
vehicle would have been in her line of sight. She did not react at all and continued on her path.
When she did appear to react to the patrol car, she was still in the unused outside lane. She
decided to attempt to run across the street. According to the analysis by ACES, had she stopped,
the patrol car would have passed her; had the patrol car been speeding 50 mph and not slowed at
all, she might have made it to the center line but only by a very slim margin.

Contributory negligence is a legal term, and it is not a defense to a felony vehicular homicide. To
escape criminal liability the victim’s contributory negligence must rise to the level of a
“superseding cause” without which the accident would not have occurred. The fact that the
victim may have contributed to the cause of the accident in a legal sense is not a defense to
vehicular homicide except in the most extreme circumstances. The law states that if the victim’s
contributory negligence rises to the level of a superseding cause and the actions could not have
been reasonably anticipated by the defendant, it is a defense to the crime of vehicular homicide.

This is not a judgement call on the value of a human life. This is the required evaluation of a car

3 The officer was not on a lark. He was on a legitimate emergency call. Lark has been used by Courts to describe
when an officer is not responding to official business.
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versus pedestrian collision.

See Roggenkamp, 115 Wn. App. at 945-947: To be a superseding cause sufficient to relieve a
defendant from liability, an intervening act must be one that is not reasonably foreseeable.

Factors to consider in determining whether an intervening act is a superseding cause include
whether (1) the intervening act created a different type of harm; (2) the intervening act
constituted an extraordinary act; and (3) the intervening act operated independently. Thus, when
the intervening act is one which the defendant should not have anticipated as reasonably likely to
happen, then there is a break in the causal connection between the defendant's negligence and the
plaintiff's injury, and the intervening act is the superseding cause of the plaintiff's injury.

Proximate cause has two components: legal cause and actual cause. State v. Frahm, 193 Wn.2d
590, 596, 444 P.3d 595 (2019) (quoting State v. Rivas, 126 Wn.2d 443, 453, 896 P.2d 57
(1995)). The former is for the court to decide, the latter for the jury. Id. (quoting Hartley v. State,
103 Wn.2d 768, 778, 698 P.2d 77 (1985)); Colbert v. Moomba Sports, Inc., 163 Wn.2d 43, 51,
176 P.3d 497 (2008).

Actual cause is also known as ““ ‘but-for’ ” causation. Frahm, 193 Wn.2d at 596, 444 (quoting
Hartley, 103 Wn.2d at 778). There can be more than one but-for cause of any given injury.

However, an action is not a but-for cause of an injury if it is interrupted by a separate,
intervening act. Id. at 600, 444 P.3d 595. In such circumstances, the intervening act is a
superseding cause and eliminates the causal relationship between the defendant's conduct and the
victim's injury. State v. Vanderburgh, 18 Wn. App. 15, 17-18, 489 P.3d 272 (2021), review
denied, 198 Wn.2d 1022, 497 P.3d 384 (2021).

If the pedestrian’s choice to run across the street when she could have stayed still and not been
struck, is seen as a superseding intervening cause under the law, then even if the officer had
driven with “disregard for the safety of others (DSO),” the actions of the pedestrian would be a
defense to the felony. The officer had already begun his avoidance maneuvers when she was
walking across the outside lane. This occurred well before she was in a dangerous position.

The defense in this case would certainly be able to argue a superseding intervening cause. Our
Filing and Disposition Standards are transparent:

1. Vehicular Assault and Homicide cases will be filed if sufficient
admissible evidence exists which when considered with the most
plausible, reasonably foreseeable defense that could be raised under
the evidence, would justify conviction by a reasonable and objective
fact-finder.

a. Vehicular Homicide cases based on a disregard for the safety of
others (DSO) theory shall not be filed unless the disregard is a
gross deviation from the care a reasonable person would
exercise in the same situation.
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It is important to note that the KCPAO review of the collision involving Officer Dave is not
related to the appalling comments by Officer Daniel Auderer captured on a body-worn camera.
By law, a disciplinary investigation into the conduct of Officer Daniel Auderer’s conduct as
captured on his body-worn video is not the responsibility of the KCPAO. The Office of Police
Accountability is responsible for establishing and managing processes to initiate, receive,
classify, and investigate individual allegations of SPD employee misconduct.

It should be noted that Officer Auderer's chain of command and the Office of Police
Accountability (OPA) found he acted unprofessionally and faces discipline. The KCPAO was
equally troubled by Officer Auderer’s comments captured on the body worn video. His
comments were egregious, unprofessional, and deeply troubling.

Conclusion

It is the conclusion of the KCPAO that there are no felony charges to be filed in this case. We are
returning the case to SPD for their further determination.
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