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INTRODUCTION
1. Purpose of the Memorandum

Pursuant to the Law Enforcement Training and Community Safety Act, an independent
investigation must be completed when the use of deadly force by a peace officer results in death,
substantial bodily harm, or great bodily harm.! The independent investigation is conducted in the
same manner as a criminal investigation and must be completely independent of the involved
agency.?

The Revised Code of Washington requires the prosecuting attorney to represent the State
of Washington and to prosecute all criminal actions in which the state or the county may be a
party. In addition to exercising its prosecutorial discretion to initiate criminal proceedings, the
prosecuting attorney is required to review certain incidents regarding police use of force and to
determine if sufficient evidence exists to support the filing of criminal charges.* Therefore, the
review of an incident by the King County Prosecuting Attorney’s Office (KCPAO) does not
implicitly signal that the use of force was either justified or that criminal charges are appropriate.
Instead, the KCPAO is required to assist in an independent investigation involving police use of
deadly force to enhance accountability and increase trust to improve the legitimacy of policing

for an increase in safety for everyone.’
2. Scope of the Memorandum

The KCPAQ'’s determination whether the police action was justified or if there was a
criminal action such that criminal charges should be filed is based entirely on the investigation

materials provided to the KCPAO, relevant criminal laws, rules of evidence governing criminal

'RCW 10.114.011. See also WAC 139-12-010.

2WAC 139-12-010.

3 RCW 36.27.020(4).

4 Except as required by federal consent decree, federal settlement agreement, or federal court order, where the use of
deadly force by a peace officer results in death, substantial bodily harm, or great bodily harm, an independent
investigation must be completed to inform any determination of whether the use of deadly force met the good faith
standard and satisfied other applicable laws and policies. RCW 10.114.011. Similarly, if the Office of Independent
Investigation is the lead investigation agency, the prosecutorial entity must review the investigation. RCW
43.102.020. 2021 ¢ 318 § 101.

51d. See also WAC 139-12-010.
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proceedings, the applicable burden of proof, and the KCPAQ’s Filing and Disposition Standards.
This determination is not intended to address matters outside the scope of this memorandum
including, but not limited to, an administrative action by the involved agency, any civil action, or
any inquiry, or other proceeding. Compared to a criminal prosecution, these proceedings involve
different areas of the legal system, utilize different standards of proof, and may include evidence
that is not admissible in a criminal prosecution. The KCPAO expresses no opinion regarding the
propriety or likely outcome of any such actions. Topics that are relevant to matters outside the
scope of this memorandum, such as department policy, procedures, or training, are included and
reviewed to the extent those topics are relevant to assessing whether there is sufficient admissible

evidence to file criminal charges.

3. Status of the Independent Investigation
After a thorough review of the independent investigation and applicable laws, the Public
Integrity Team (Team), assigned to the Special Operations Unit of the KCPAO, has determined

the investigation into this matter is complete.

II. OVERVIEW

On March 29, 2019, Subject, Ricky Apodaca (Subject or Ricky), shot at three Federal
Way police officers attempting to arrest him for an armed robbery that he and accomplices just
committed at the nearby Macy’s at the Commons Mall in Federal Way. Officers fired back,
striking the Subject who then fell to the ground. When the Subject attempted to get up and
reached for his gun once more, fearing for their safety, the three officers fired at him again,
striking him.

After the scene was rendered secure, the Subject was provided with medical aid and
transported to Harborview Medical Center. The Subject survived his injuries. He is now serving

a fifteen year sentence in state prison for shooting at the police officers.

III. INVESTIGATION AND EVIDENCE

1. Independent Investigation Team Reports — Kent PD Incident # 19-3538
2. Police Reports — Federal Way Police Department Incident # 190003095
3. Police Reports — Auburn Police Department Incident # 19-03222
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Police Reports — Port of Seattle Police Department Incident # 2019-18235
Police Reports — Renton Police Department Incident # 2019-2955

Police Reports — Tukwila Police Department Incident # 19-1488

Civilian Written Statements

© =Nk

Civilian Interview Transcripts
9. Computer Aided Dispatch

10. Other Police Reports

11. Crime Scene Investigation

12. Involved Officer Written Statements
13. Subject Information

14. 911 Call/Police Radio Traffic
15. Audio

16. Civilian Video

17. Photos

18. Faro Scan

19. Miscellaneous

IV. INVESTIGATION SUMMARY?®

1. Factual Summary

The following information is based upon several sources, including, but not limited to,
witness observations, police reports, the Federal Way Police Department computer aided
dispatch (CAD) report, recorded police radio, and 911 recordings, from March 14, 2019.

16:45:45 Involved Officer 1 reports to Dispatch that there’s been an armed
robbery at Macy’s department store. The suspects are a black male

and Hispanic male last seen in a burgundy minivan northbound on
325th.

¢ The Investigation Summary is based upon the investigation and evidence outlined in Section III. When necessary,
the Team will identify the source of the information. It is common for witnesses, including law enforcement
officers, to provide multiple statements about the events witnessed. Similarly, it is common for multiple witnesses to
provide information about the same event. If a witness provides multiple statements and the statement contains
material and substantial differences that could affect the investigation or analysis, the Team will identify information
that is materially and substantially different. However, if the information has a de minimis effect on the investigation
or analysis, the differences may not be identified. Similarly, although some events may be observed by more than
one witness, the Team may not summarize each witnesses’ statement unless it has a material and substantial effect
on the investigation and analysis.
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16:47: 54 Involved Officer 1 radioed to Dispatch, “We have a possible...now
southbound from 325%... Ready for the plates? Boy, Geroge, John,
1-0-9-2. We’re at Pac Highway and at about 3-3-3.

16:48:05 Involved Officer 2 radios that he will backup Involved Officer 1.

Involved Officer 1 radios that he is headed eastbound of 333 from
Pac Highway.

Dispatch reports the name of the registered owner of the minivan.

Involved Officer 2 radios, “We have him stopped in Pacific
Heights.”

16:49:37 Involved Officer 3 reports, “Shots fired. One suspect is down. We
have two more in the car.”

16:49: 51 Involved Officer 3 radios, “All officers are ok. Suspect is in the
middle of the street...” in the background, other officers heard
repeatedly yelling, “Do not move!”

16:56:00 Unknown officer reports, ““...The vehicle is about cleared...”
Requests an AID unit to be placed on standby.

2. Independent Investigation

After the exchange of gunfire, other officers arrived on scene, secured the scene, and
rerouted traffic away from the area. The Valley Investigation Team (VIT) responded to the scene
and to conduct an independent investigation. Kent PD Investigator 1 was assigned as the lead
investigator. Investigators from VIT divided assignments between themselves, processed the

incident scene, and conducted their investigation.

3. Processing of the Officers
Processing refers to the investigative steps of documenting the physical appearance and
condition of uniforms and equipment of each involved officer. Depending on the specific facts
and circumstances of the incident, processing typically consists of four parts:
e Investigators photograph the involved officer to document their

appearance, including the involved officer’s clothing and equipment worn
during the use of force, uniform defects, injuries, equipment, and potential
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trace evidence.

e Investigators identify which weapons were involved during the use of
force and document the condition of those items.

e Investigators determine and document the number of firearm cartridges, if
applicable, in the involved officer’s firearm, loaded magazine, and any
spare magazines.

e Investigators collect firearms, equipment, uniforms, and other items as
necessary.

Investigators determined that Involved Officer 1, Involved Officer 2, and Involved
Officer 3 fired their handguns.

Regarding Involved Officer 1, VIT reported that his handgun contained one unfired
cartridge in the chamber, three unfired cartridges in the seated magazine, and that the magazine
had a maximum capacity of thirteen cartridges.” Involved Officer 1 had two spare magazines
with a capacity of thirteen cartridges. One spare magazine was loaded with ten unfired
cartridges. The other was loaded with thirteen cartridges. If Involved Officer 1 filled his
magazines to capacity with an additional cartridge in the chamber, that would indicate that he

discharged thirteen rounds.

Involved Officer 1
Location Unfired Cartridges Capacity
Chamber of handgun 1 1
Magazine — Inside handgun 3 13
Magazine — Spare #1 10 13
Magazine — Spare #2 13 13
Total 27 40

7 Handgun and rifle ammunition contain several distinct parts, which are often used interchangeably. A “cartridge”
is a unit of ammunition, made up of a cartridge case, primer, powder, and a bullet. It may also be referred to as a
“round” or “load.” It is sometimes incorrectly referred to as a “bullet.” The “cartridge case” is the container for all
the components that comprise a cartridge. The “primer” is an explosive substance that ignites when struck to
detonate the powder in a cartridge. The “powder” is the propellant in a cartridge.” When a handgun or rifle is fired
(also referred to as “discharged), the “bullet” is the projectile that is propelled by the force of gases produced by
rapidly burning powder.
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Regarding Involved Officer 3, VIT reported that his Glock 17 handgun contained one
unfired cartridge in the chamber, eleven unfired cartridges in the seated magazine, and that the
magazine had a maximum capacity of fifteen cartridges.® Involved Officer 3 had two spare
magazines with a capacity of fifteen cartridges. Both were loaded with fifteen cartridges. If
Involved Officer 3 filled his magazines to capacity with an additional cartridge in the chamber,

and switched magazines, that would indicate that he discharged four rounds.

Involved Officer 3
Location Unfired Cartridges Capacity
Chamber of handgun 1 1
Magazine — Inside handgun 11 15
Magazine — Spare #1 15 15
Magazine — Spare #2 15 15
Total 42 46

Regarding Involved Officer 2, VIT reported that his handgun contained one unfired
cartridge in the chamber, fourteen unfired cartridges in the seated magazine, and that the
magazine had a maximum capacity of seventeen cartridges.’ Involved Officer 2 had two spare
magazines with a capacity of seventeen cartridges. One spare magazine was loaded with ten
unfired cartridges. The other was loaded with seventeen cartridges. If Involved Officer 2 filled
his magazines to capacity with an additional cartridge in the chamber, and switched magazines,

that would indicate that he discharged ten rounds.

8 Handgun and rifle ammunition contain several distinct parts, which are often used interchangeably. A “cartridge”
is a unit of ammunition, made up of a cartridge case, primer, powder, and a bullet. It may also be referred to as a
“round” or “load.” It is sometimes incorrectly referred to as a “bullet.” The “cartridge case” is the container for all
the components that comprise a cartridge. The “primer” is an explosive substance that ignites when struck to
detonate the powder in a cartridge. The “powder” is the propellant in a cartridge.” When a handgun or rifle is fired
(also referred to as “discharged), the “bullet” is the projectile that is propelled by the force of gases produced by
rapidly burning powder.

9 Handgun and rifle ammunition contain several distinct parts, which are often used interchangeably. A “cartridge”
is a unit of ammunition, made up of a cartridge case, primer, powder, and a bullet. It may also be referred to as a
“round” or “load.” It is sometimes incorrectly referred to as a “bullet.” The “cartridge case” is the container for all
the components that comprise a cartridge. The “primer” is an explosive substance that ignites when struck to
detonate the powder in a cartridge. The “powder” is the propellant in a cartridge.” When a handgun or rifle is fired
(also referred to as “discharged), the “bullet” is the projectile that is propelled by the force of gases produced by
rapidly burning powder.
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Involved Officer 2
Location Unfired Cartridges Capacity
Chamber of handgun 1 1
Magazine — Inside handgun 14 17
Magazine — Spare #1 10 17
Magazine — Spare #2 17 17
Total 42 52

4. Civilian Witnesses

Civilian Witness 1

Civilian Witness 1 was in his apartment when he heard approximately ten shots. He went
outside and saw two Federal Way police cars and a red van in the street. A Hispanic male was
laying on his back in the middle of street with blood coming out of his mouth. There was a gun
in the street next to him. The officers ordered him not to move and the driver of the red minivan
warned the Subject not to move because if he did, the officers would shoot him again. The
Subject got up like he intended to approach the officers. He got about halfway up. The officers
continued telling him not to move. He did not know if the Subject reached for the gun or not but
he was within "hands reach" of the gun when he attempted to get up. All three officers fired their
guns five to six times each at the Subject, striking him. The Subject fell to the ground and lay
there. Officers ordered the backseat passenger to come out of van. He did. They arrested him.

They ordered the driver next to exit. He did and walked backwards towards officers.

Civilian Witness 2

Civilian Witness 2 was driving her car past the scene when she saw officers with their
guns drawn. She continued to drive. From about five hundred feet away she saw someone get out
of driver’s side of the subject-vehicle with a gun in his right hand, spin around towards the police
and fire upon the officers. The officers fired back at the Subject. She did not recall seeing
Involved Officer 2’s SUV, only Involved Officer 3’s sedan. She saw the Subject then fall to the
ground. And then, "like a movie," he got back up at least to his knees and started firing again at
the officers. The officers fired back at him. She said that it all happened within one minute of

pulling the minivan over.
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Civilian Witness 3

Civilian Witness 3 admitted to stealing a purse from Macy's with the Subject, but claimed
he did not know that Ricky Apodaca had or used a gun during the robbery.

He said that once they entered the minivan, Civilian Witness 4 started driving. Civilian
Witness 3 said they then executed a U-turn on Pacific Highway S. and almost immediately he
saw there were police cars behind the minivan. Civilian Witness 3 said he told Civilian Witness
4 the police were behind them and told Civilian Witness 4 to pull over and stop. Civilian Witness
3 said he could see the police cars had their lights activated. Civilian Witness 3 said Ricky was
also aware of the police cars trying to stop them because he kept telling Civilian Witness 4 not to
stop the car and making statements to the effect of, "I'm not going back." Civilian Witness 3 said
that as soon as the minivan came to a stop, Ricky opened the rear driver's side passenger sliding
door and exited the van.

Civilian Witness 3 said as Ricky exited the van, he saw him turn and raise his hand up
from his waistband and at this point he realized Ricky had a gun because he could see it in his
hand. Civilian Witness 3 said Ricky then began firing at the police officers behind the van as he
tried to run towards the opposite side of the street. Civilian Witness 3 said he knows that Ricky
fired at least once towards the officers and possibly more than once, maybe twice, before the
police officers began firing back at Ricky.

Civilian Witness 3 stated he saw Ricky go to the ground as the officer fired at him.
Civilian Witness 3 said he then saw Ricky try to get up "and shoot at the officer again" before
Ricky was struck by the responding gunfire again and going back down to the ground.

The interviewing detective asked Civilian Witness 3 if he could hear anything being said
by the officers and he said all he could hear was the officers saying over and over again, "Stay

down! Stay down!"

5. Involved Officers’ Written Statements
Involved Officer 2

Involved Officer 2 was working uniformed patrol. His assignment was to supplement

patrol officers’ work, especially calls of armed robberies. Involved Officer 2 was parked at
Celebration Park on S. 324™ St. when he heard Involved Officer 1 broadcast over the police

radio that an armed robbery just occurred at the Commons Mall.
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Involved Officer 2 drove east on S 324th St. towards Pacific Highway S. When he neared
Pacific Highway S., he saw a Federal Way Police vehicle driving westbound and then turning
south on Pacific Highway S. The police vehicle had its overhead emergency red and blue lights
activated. Involved Officer 2 turned south on Pacific Highway S. to follow the police vehicle. He
heard Involved Officer 1 advise he was with the possible suspect-vehicle southbound on Pacific
Highway S. Involved Officer 2 then observed a burgundy minivan in front of the patrol vehicle.
The minivan switched lanes into the left turn lane for S 333™ St. Involved Officer 2 followed
behind the patrol vehicle with only his rear overhead emergency lights activated.

He parked next to the other police car on S 333™ St., exited, and stood behind his door
with his gun drawn in a low-ready position. He observed three male occupants inside the
minivan. The occupant in the rear driver's side seat was turning his upper body and looking back
in Involved Officer 2’s direction. That occupant moved his upper body several times, rotating
forward and backwards. Involved Officer 2 heard Involved Officer 1 order the driver to drop his
car keys out of the window.

He wrote that suddenly the rear driver's side sliding door opened. He yelled for the
Subject to stay in the vehicle. He then saw a Hispanic looking male exit the vehicle in a very fast
movement. The Subject exited the sliding door facing north. As the Subject turned toward the
officers, Involved Officer 2 saw a semi-automatic pistol in his right hand. The Subject continued
turning toward the officers and he fired his pistol in the officers’ direction.

Involved Officer 2 wrote that he was in fear for his life and the lives of Involved Officer
3 and Involved Officer 1. Involved Officer 2 wrote that he could think of no reasonably effective
alternative to the use of deadly force in order to stop the male from shooting Involved Officer 3,
Involved Officer 1, and himself. He wrote that he aimed his pistol at the Subject and fired several
rounds in an attempt to stop the imminent threat of death or serious physical injury to himself
and his fellow officers posed by the Subject who just fired his pistol at them. He saw the male
fall to the street and drop his pistol in front of himself. The Subject fell backwards and onto his
side and the pistol was a couple of feet away from the Subject. Involved Officer 2 stopped
shooting and yelled at the Subject not to move. The Subject continued moving his feet. Involved
Officer 2 broadcasted that shots were fire. He then tactically reloaded his gun. He was concerned

that the remaining occupants could also be armed.
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Involved Officer 2 then saw the Subject perform an extremely fast maneuver, almost like
a sit up and then stand to his feet. Involved Officer 2 again yelled at him not to move. Instead, he
continued to move quickly towards the pistol which was mere feet away from him. He started to
crouch down and reach towards the pistol. In addition to yelling at him not to move, Involved
Officer 2 could hear at least one other voice yelling at him to stop and not to move. Involved
Officer 2 wrote that he was again in fear for his life as well as for the lives of Involved Officer 3
and Involved Officer 1. He wrote that the Subject just shot at the three of them and only stopped
after being struck by gunfire. Involved Officer 2 wrote that again saw no reasonably effective
alternative to the use of deadly force to stop the Subject now reaching towards the pistol at his
feet. Involved Officer 2 wrote that he believed the male would get the pistol and continue to
shoot at Involved Officer 3, Involved Officer 1 and himself.

Involved Officer 2 wrote that he then aimed his pistol at the male and fired multiple
rounds at the Subject in another attempt to stop the imminent threat of death or serious physical
injury to he and his fellow officers. Involved Officer 2 then saw the Subject fall backwards
towards the minivan. Involved Officer 2 could only see the Subject’s lower body and waist area
from his location. But he could see the pistol was still on the street near the Subject’s feet.
Involved Officer 2 yelled for the male not to move any further. Involved Officer 2 told the
Subject that he would be shot if he reached for the pistol again.

When the scene was rendered safe other officers gave medical aid to the Subject.
Afterwards, while walking in front of the two patrol cars involved in the incident, Involved

Officer 2 noticed a bullet hole in the front of Involved Officer 3's vehicle.

Involved Officer 1

Involved Officer 1 wrote that on March 14, 2019, he was working his normal assignment
at the Commons Mall. At 1645 hours while in the police substation at the mall, a Macy’s Loss
Prevention Officer (LPO) radioed that he attempted to stop a male shoplifter who then pulled a
gun on him and threatened him. The LPO told him that the suspect and an accomplice entered a
burgundy colored minivan driven by a third male and fled northbound on Pacific Highway S.

Involved Officer 1 reported the robbery to Dispatch and then he and Involved Officer 3
quickly got into their fully marked patrol vehicle. Involved Officer 3 drove and Involved Officer
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1 was the front passenger. They were stopped in heavy traffic at the light on S 324 St. and
Pacific Highway S. when Commons Mall security reported seeing a minivan matching the
description just a few vehicles in front of officers. When the light turned green, Involved Officer
1 saw the minivan headed south on Pacific Highway S. They caught up to the minivan at S 330
St. Involved Officer 3 activated his overhead lights and siren. The minivan made a left turn
eastbound onto S 333rd St. Involved Officer 1 heard Involved Officer 2 advise over the police
radio that he was now behind them. The minivan came to a stop near Pacific Heights
Apartments. Involved Officer 3 stopped their patrol car behind the minivan. Involved Officer 2
stopped his patrol car to the right of Involved Officer 3’s car. Involved Officer 1 and the other
officers exited their cars and stood behind their respective car doors for protection. Involved
Officer 1 drew his handgun and placed it in the low and ready position. Involved Officer 1 could
see inside the minivan and there were three people inside.

In a loud voice, Involved Officer 1 ordered the driver of the vehicle to turn off the vehicle
and drop the vehicle keys out of the window. The driver complied. Involved Officer 1 then saw
the rear passenger frantically moving around in the back seat. In a loud voice he ordered all the
occupants to put their hands up.

Suddenly, the rear driver's side sliding passenger door abruptly opened. One of the
passengers jumped out of the vehicle and Involved Officer 1 instantly saw a semi-automatic
pistol in the passenger’s right hand. Before he could react, the passenger raised the pistol and
pointed it at the officers. Involved Officer 1 then fired multiple rounds at the Subject. The
Subject then fell to the ground and dropped his pistol. However, the Subject continued to move
around on the ground. Involved Officer 1 ordered the Subject to remain on the ground and not
reach for the pistol, and he ordered the other occupants of the minivan to remain in the vehicle
with their hands up.

Involved Officer 1 performed a tactical reload. Officers then ordered the Subject not to
move. The Subject then made a loud grunting or growling sound and quickly moved to his feet
and lunged for the pistol that was still close by. Involved Officer 1 then fired at the Subject again
and he again fell to the ground.

Involved Officer 1 wrote that during this encounter he remained near the passenger side

of Involved Officer 3’s patrol vehicle behind the open door. But after engaging the Subject a



King County Prosecuting Attorney Page 15

second time, he moved to the rear of Involved Officer 3's vehicle. Other officers arrived on scene
and formed a perimeter. They then began to form and execute a plan to secure the suspects and
to safely get medical aid to the suspect on the ground. Involved Officer 1 remained at or near the
rear of Involved Officer 3's vehicle while other officers rendered aid.

Involved Officer 1 wrote that his decision to use lethal force on the Subject was based on
the fact that there was no reasonably effective alternative and the suspect posed an imminent
threat of death or serious injury to he and his fellow officers. He wrote that this incident was very
dynamic and happened quickly. It was clear to him that the Subject intended to shoot he and
Involved Officer 3 and Involved Officer 2.

Involved Officer 3

Involved Officer 3 was assigned to the Commons Mall substation. At 1644 hours, he
heard a Macy’s LPO broadcast an armed robbery that just occurred at Macy’s. He provided a
description of the suspect, the car they fled in, and the direction in which they fled. He and
Involved Officer 1 walked to his patrol car and entered. He heard Involved Officer 1 notify
Dispatch of the robbery. At S 324™ St. at Pacific Hwy W, an LPO radioed that the suspect
vehicle was a couple of vehicles in front of the officers. Involved Officer 3 observed the suspect
vehicle and turned on the overhead lights and siren on his patrol car. At S 333rd St., the minivan
pulled over to the curb after Involved Officer 3 chirped his siren.

Involved Officer 3 stopped his patrol car behind the suspect vehicle and to its left.
Involved Officer 2 parked to the right of Involved Officer 3’s patrol car. Involved Officer 3
wrote that he drew his firearm and pointed it at the ground. He saw three occupants inside the
minivan. Officers repeatedly ordered the occupants to place their hands out of the window which
the driver did. Involved Officer 3 then witnessed the minivan's rear driver's side door suddenly
slide open in a fast motion. In response, Involved Officer 3 yelled at the occupants to stay in the
vehicle.

Involved Officer 3 wrote that he then witnessed a male Subject quickly exit the minivan's
open rear driver side slider door and in one motion, point a handgun at Involved Officer 3 who
heard the sound of one gunshot. Involved Officer 3 concluded that the male suspect was shooting
in an active attempt to kill him and his fellow officers. Involved Officer 3 then repositioned

himself to the rear of his patrol car so as to gain distance and cover from the shooter. As he did
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so, he heard a volley of gun shots coming from the location where Involved Officer 1 and
Involved Officer 2 were located.

Shortly after that, he returned to his open driver’s door whereupon he witnessed the
Subject lying on the ground several feet outside the minivan's passenger door with his handgun
lying on the ground between him and the officers.

As officers continued to yell commands for the Subject not to move, he witnessed the
Subject on the ground suddenly sit up in a direction toward the officers and his gun. Involved
Officer 3 yelled for him to stop and stay down. However, the Subject ignored the orders and in
one motion began moving to his feet while simultaneously reaching for his gun.

Still yelling at him to stop, Involved Officer 3 determined the suspect intended on
regaining possession of his firearm in what would again create a threat to his life. At that point it
became immediately necessary to stop the imminent threat to his life and others and, with no
other reasonable alternative available. Involved Officer 3 wrote that he fired multiple rounds at
the Subject. As he did so, he simultaneously heard gunshots from his fellow officers.

After engaging the Subject, he witnessed the Subject fall to the ground, at which time
Involved Officer 3 immediately stopped firing.

Involved Officer 3 noticed liquid spilling from underneath the front of his vehicle. He
also observed what appeared to be an obvious bullet hole in the front body portion of his patrol
car. When he first entered his patrol car just five hours earlier, at the start of his shift, Involved

Officer 3 did not see that same hole.

6. Law Enforcement Witnesses
Witness Officer 1

Witness Officer 1 arrived on scene after the shooting and assisted in clearing the suspect
vehicle before providing the Subject medical aid.

When the minivan was cleared, officers handcuffed the Subject. It was clear to him that
the Subject had been shot numerous times. Other officers cut off the Subject’s shirt so Witness
Officer 1 could apply sealing bandages on his body. Witness Officer 1 could see at least three
entrance wounds on the Subject’s body as well as exit wounds near his groin and buttocks.
Officers began cutting off the Subject’s shirt and jacket. Witness Officer 1 applied four sealing
bandages to the Subject’s body. The Subject had a stomach wound that was protruding internal
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organs. Based on this, Witness Officer 1 held a large amount of gauze and kept compressions on
this wound. Bandages were also applied to the Subject’s arm because it appeared he had wounds
that went up to his shoulder. It was apparent that a tourniquet would not be effective on his arm

wounds due to the proximity to his shoulder. Witness Officer 1 held the bandage on until medics

arrived on scene.
7. Crime Scene Investigation

VIT conducted a crime scene investigation, documented the location of various items that
appeared to have evidentiary value, and collected various items as evidence.

The Subject’s Ruger P85 pistol was recovered when the scene was processed. It was
loaded with one round in the chamber and four additional rounds in the magazine. The
headstamp on his ammunition was “SIG 9mm Luger.” Three fired cartridge casings (FCC) were

recovered matching the headstamp of the ammunition in his pistol.

3

Al

.
[

Figure 1. Photo of police rendering medical aid to the Subject. The Subject’s
silver and black handgun is pictured on the bottom right.
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Figure 2. Photo of one of the three fired cartridge casings ejected from the
Subject’s firearm.

Below are photos of the bullet hole in Involved Officer 3’s car, caused by a gunshot from
the Subject. The fired bullet jacketing was later located at the bottom base of the fan in the car’s

engine compartment.

Figure 3. Photos of Involved Officer 3’s damaged patrol car.

Thirteen, four, and ten FCCs were recovered from Involved Officer 1, Involved Officer 3,

and Involved Officer 2’s positions, respectively.
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Figure 4. Photo of FCCs from Involved Officer 2’s firearm are pictured to the
right of the police SUV.

8. Video Evidence

The officers involved were not equipped with Body-Worn Video cameras or In-Car
Video cameras at the time. However, investigators did discover a surveillance camera on S 333"

St. that partially captures the shooting.

Z

Figure 5. The maroon minivan is pictured right after pulling over. The all blue patrol
car is Involved Officer 3’s car. Involved Officer 3 is on the driver’s side and wearing
the baseball cap. Involved Officer 1 is standing on the passenger side. The black and
white SUV to the right of Involved Officer 3’s car is Involved Officer 2’ car.
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Figure 6. Involved Officer 3, circled in blue, seen running for cover behind his
vehicle’s back bumper. The Subject, circled in red, is seen on the driver’s side,
partially obscured from view by the maroon minivan. His arm appears outstretched
pointing towards the patrol cars.

Figure 7. Circled in red, is the Subject having fallen to the ground. Dust can be
seen from a bullet striking the ground right in front of the Subject.

V. LEGAL STANDARD AND APPLICABLE LAW

1. Burden of Proof
In a criminal prosecution, the State must prove each element of a criminal charge by

competent evidence beyond a reasonable doubt.!® The KCPAO will file charges if sufficient

10RCW 9A.04.100; WPIC 4.01.
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admissible evidence exists, which, when considered with the most plausible, reasonably
foreseeable defenses that could be raised under the evidence, would justify conviction by a
reasonable and objective factfinder. !

In addition, the State must disprove the existence of a defense that negates an element of
the crime beyond a reasonable doubt.'? Prosecution should not be declined because of an
affirmative defense unless the affirmative defense is of such nature that, if established, would
result in a complete defense for the accused and there is no substantial evidence to refute the
affirmative defense.!?

Therefore, in addition to proving that the accused committed a crime, the State will be
required to disprove one or more of the following defenses:

e Lawful Force by Public Officer (applies to non-homicide charges)'*

e Defense of Self or Others (applies to non-homicide charges)'’
e Justifiable Homicide or Use of Deadly Force by Peace Officer'®

2. Applicable Law Regarding Justifiable Homicide and Deadly Force By A Peace
Officer

This incident occurred on March 14, 2019. The applicable pattern jury instruction for
Justifiable Homicide by a Peace Officer requires the State to prove to the factfinder that the

involved officer acted without good faith.*!
3. Applicable Jury Instructions

The following jury instructions, contained in Appendix A, would be applicable in a
criminal prosecution and provided to the factfinder to determine whether the State met the
required burden of proof. Therefore, these instructions are highly relevant to the Team’s analysis

and conclusion:

e WPIC 2.16 - Peace Officer

' KCPAO Filing and Disposition Standards.
12 WPIC 14.00.

13 KCPAO Filing and Disposition Standards.
14RCW 9A.16.020(1), (2).

15 RCW 9A.16.020(3).

16 RCW 9A.16.040.
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WPIC 16.01 - Justifiable Homicide or Use of Deadly Force by a Peace Officer
WPIC 16.05 - Necessary

WPIC 17.01 - Lawful Force—Public Officer or Others in Aid of Officer
WPIC 17.02 - Lawful Force—Defense of Self, Others, Property

WPIC 120.07 - Lawful Arrest and Probable Cause

VI. ANALYSIS AND CONCLUSION

1. Summary of Conclusion

Under the KCPAO filing standards, “Crimes again persons will be filed if sufficient
admissible evidence exists, which, when considered with the most plausible, reasonably
foreseeable defense that could be raised under the evidence, would justify conviction by a
reasonable and objective fact-finder.”!’

The KCPAO declines to file charges against the involved officers because the
independent investigation and the Team’s analysis reveal that the involved officers’ actions were

lawful and justifiable as either Justifiable Deadly Force by a Peace Officer, or Defense of Self or
Others, or both.

2. Use of Deadly Force by a Peace Officer

a. Graham v. Connor

In Graham v. Connor, the seminal case on evaluating police uses of force, the United

States Supreme Court determined that the test to determine whether the force used by the police
was “reasonable” is not capable of a “precise definition or mechanical application.”!® Instead, its
proper application requires careful attention to the facts and circumstances of each particular
case, including the severity of the crime at issue, whether the suspect poses an immediate threat
to the safety of the officers or others, and whether the suspect is actively resisting arrest or
attempting to evade arrest by flight.!” In other words, the reasonableness of whether the officer’s

use of force is justified is determined by “the totality of the circumstances.”%°

17 KCPAO Filing and Disposition Standards.
18 Graham v. Connor, 490 U.S. 386 (1989).
191d.

20 14.
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The reasonableness of a particular use of force must be judged from the perspective of a
reasonable officer on the scene, rather than with the 20/20 vision of hindsight.?! “The calculus of
reasonableness must embody allowance for the fact that police officers are often forced to make
split-second judgments — in circumstances that are tense, uncertain, and rapidly evolving — about
the amount of force that is necessary in a particular situation.”?? However, the inquiry is an
objective one. The question is whether the officer’s actions are “objectively reasonable” in light
of the facts and circumstances confronting them, without regard to their underlying intent or

motivation.??

b. RCW 9A.16.040(1)(c)(1) — Deadly Forced Used in Good Faith During
Felony Arrest

Homicide or deadly force is justifiable when necessarily used by a peace officer meeting
the good faith standard to arrest or apprehend a person who the officer reasonably believes has
committed, has attempted to commit, is committing, or is attempting to commit a felony.*

In considering whether to use deadly force to arrest or apprehend any person for the
commission of any crime, the peace officer must have probable cause to believe that the suspect,
if not apprehended, poses a threat of serious physical harm to the officer or a threat of serious
physical harm to others.?> Among the circumstances which may be considered by peace officers
as a “threat of serious physical harm” are the following:

e The suspect threatens a peace officer with a weapon or displays a weapon in a
manner that could reasonably be construed as threatening; or

e There is probable cause to believe that the suspect has committed any crime
involving the infliction or threatened infliction of serious physical harm.?®

A peace officer acts in good faith, an objective standard, when considering all the facts,

circumstances, and information known to the officer at the time to determine whether a similarly

2 1d.

221d. at 396-97.

23 m

24 RCW 9A.16.040(1)(c)(i); WPIC 16.01.
25 RCW 9A.16.040(2).

26 1d.
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situated reasonable officer would have believed that the use of deadly force was necessary to
prevent death or serious physical harm to the officer or another individual.?’ Necessary means
that no reasonably effective alternative to use the force appeared to exist and that the amount of

force used was reasonable to effect the lawful purpose intended.?®

C. Prong (1)(c)(i) — Deadly Forced Used in Good Faith During Felony Arrest

The evidence from the independent investigation, specifically the Macy’s Loss
Prevention Officer’s radio call to police and the Subject shooting at officers, demonstrates there
was probable cause to believe that the Subject committed First Degree Assault and First Degree
Robbery.

The evidence in the independent investigation also showed there was probable cause for
officers to believe that the Subject, if not apprehended, posed a threat of serious physical harm to
the officers. This defense provides two explicit examples that may be considered by peace
officers as a threat of serious physical harm. First, a threat of serious physical harm may include
circumstances where the suspect threatens a peace officer with a weapon or displays a weapon in
a manner that could reasonably be construed as threatening.

In the current incident, police pulled over the suspect vehicle and were actively giving the
suspect commands to surrender. In spite of that the Subject still tried to get away by opening the
minivan’s sliding doors and shooting at police three times, striking the hood of one of the patrol
cars. Further, he posed a continuing threat to officers. Despite having fallen to the ground after
being shot, being ordered by officers not to move, and warned by his cousin, the driver of the
minivan, not to grab the gun again, the Subject attempted to get up and regain possession of his
firearm. Therefore, it is highly likely that the factfinder would find that the Subject’s actions
gave the officers probable cause to believe that, if not apprehended, the Subject posed a threat of
serious physical harm to the officers.

The evidence in the independent investigation showed that the officers used deadly force

with a good faith belief that their actions were necessary to prevent death or serious physical

27 RCW 9A.16.040(4).
28 RCW 9A.16.010; WPIC 16.05.
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harm to themselves. A factfinder would likely find that the officers acted in good faith because,
under an objective standard, when considering all the facts, circumstances, and information
known to the officers at the time, a similarly situated reasonable officers would have believed
that the use of deadly force was necessary to prevent death or serious physical harm to the
officers. At the time of the use of force, the officers knew that the Subject was armed and
dangerous. The officers only shot at the Subject when he began to fire at them, and they only
began firing again when he appeared to be going for his handgun once more.

Further, a factfinder would also likely find that officers use of deadly force was necessary
because no reasonable effective alternative to use the force appeared to exist and the amount of
force used was reasonable to effect the lawful purpose intended, arresting the Subject and
defending themselves. Here, the officers had no alternative to using force; given the immediacy
of the threat, no other option would likely have been effective at stopping the threat the Subject
posed. Additionally, they only used a necessary amount of force; they did not use force until
deadly force was used against them and they met deadly force with deadly force. They also
stopped shooting once the Subject fell to the ground and dropped his firearm, and they only shot
again when the Subject got up and appeared to be reaching for his handgun which was within
arm’s length. When their gunfire struck him again, they again stopped shooting. Officers then
rendered medical aid the Subject once the scene was rendered safe. As a result, the officers used

only necessary force in good faith.

3. Defense of Self or Others
a. Law Regarding Defense of Self or Others

The legislature recognizes that the defense of Justifiable Homicide or the Use of Deadly
Force by a Peace Officer does not restrict an officer from asserting self-defense/defense of
others, which remains broader than the limitations imposed by this section.?

The use of force upon another is lawful when used by a person who reasonably believes

that they are about to be injured, or by someone lawfully aiding a person who he or she

2 RCW 9A.16.040(5)(a) [1986 ¢ 209 §3].
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reasonably believes is about to be injured in preventing or attempting to prevent an offense
against the person, and when the force is not more than is necessary.*’

Necessary means that, under the circumstances as they reasonably appeared to the actor
at the time, (1) no reasonably effective alternative to the use of force appeared to exist and (2)
the amount of force used was reasonable to effect the lawful purpose intended.>!

The person using force may employ such force and means a reasonably prudent person
would use under the same or similar conditions as they appeared to the person, taking into
consideration all of the facts and circumstances known to the person at the time of and prior to
the incident.*

The State has the burden of proving beyond a reasonable doubt that the force used by the
defendant was not lawful.*?

The reasonable prudent person standard as used in this jury instruction does not expressly
require the factfinder to compare the involved deputy to a reasonable officer.>* However,
because law enforcement officers — especially compared to non-law enforcement civilians —
receive significant amounts of training on weapons, defensive tactics, and the use of force, it is
likely the factfinder would be required to take the deputies’ training and experience into account
to determine how a reasonable person would have acted. Therefore, the same evidence and

testimony used to determine whether the deputies’ acted as a reasonable peace officer under the

previous instruction is also relevant to this instruction.

b. Analysis Regarding Defense of Self or Others

The evidence in the independent investigation showed that Involved Officer 2, Involved
Officer 1, and Involved Officer 3 employed such force and means a reasonably prudent person
would under the same or similar conditions as they reasonably appeared to them at the time.
There was no reasonable alternative to force and the amount of force they used was necessary.

As stated above, the evidence shows that the Subject posed an immediate deadly threat to all

S9RCW 9A.16.020(3); WPIC 17.02.
3I'WPIC 16.05.

32 WPIC 17.02.

B 1d.

#1d.
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three officers. It is reasonable to defend oneself when being shot at by shooting at your assailant
in order to stop them. Additionally, given the danger the Subject clearly posed, it was also
reasonable and necessary to shoot the Subject again when he appeared to be reaching for his gun

which was within arm’s length.

VII. CONCLUSION

Therefore, based on the anticipated admissible evidence and testimony, which is
corroborated by several witnesses including video evidence, the involved officers’ actions were

lawful and justifiable.
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Appendix A
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1. WPIC 16.01 - Justifiable Homicide by a Peace Officer

It is a defense to a charge of [murder] [manslaughter] that the homicide was justifiable as defined
in this instruction.

Homicide or the use of deadly force is justifiable:

[when necessarily used by a peace officer acting in good faith to overcome actual resistance to
the execution of the legal process, mandate, or order of a court or officer, or in discharge of a
legal duty] [or]

[when necessarily and in good faith used by a peace officer or person acting under the officer's
command and in the officer's aid [to arrest or apprehend a person who the officer reasonably
believes has committed, has attempted to commit, is committing, or is attempting to commit a
felony] [or] [to prevent the escape of a person from a federal or state correctional facility or in
retaking a person who escapes from such a facility] [or] [to prevent the escape of a person from a
county or city jail or holding facility if the person has been arrested for, charged with, or
convicted of a felony] [or] [to lawfully suppress a riot if the actor or another participant is armed
with a deadly weapon]. In considering whether to use deadly force to arrest or apprehend any
person for the commission of any crime, a peace officer must have probable cause to believe that
the suspect, if not apprehended, poses a threat of serious physical harm to others. Among the
circumstances that may be considered by a peace officer as a “threat of serious physical harm”
are the following: (a) The suspect threatens a peace officer with a weapon or displays a weapon
in a manner that could reasonably be construed as threatening; or (b) There is probable cause to
believe that the suspect has committed any crime involving the infliction or threatened infliction
of serious physical harm. Under these circumstances deadly force may also be used if necessary
to prevent escape from the officer, when, if feasible, some warning is given.]

[A peace officer shall not be held criminally liable for using deadly force with a good faith belief
that such act is justifiable.]

“Good faith” is an objective standard. A peace officer acts in “good faith” if a similarly situated
reasonable peace officer would have believed that the use of deadly force was necessary to
prevent death or serious physical harm to the peace officer or another individual. In deciding
whether a peace officer acted in good faith, you should consider all the facts, circumstances, and
information known to the officer at the time.

The State has the burden of proving beyond a reasonable doubt that the homicide was not
justifiable. If you find that the State has not proved the absence of this defense beyond a
reasonable doubt, it will be your duty to return a verdict of not guilty.
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2. WPIC 16.05 — Necessary

Necessary means that, under the circumstances as they reasonably appeared to the actor at the
time, (1) no reasonably effective alternative to the use of force appeared to exist and (2) the
amount of force used was reasonable to effect the lawful purpose intended.
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3. WPIC 2.09 Felony—Designation Of

is a felony.3’

35 Whether a crime is a felony is a matter of law for the court to decide.



King County Prosecuting Attorney Page 32

4. WPIC 2.16 Peace Officer—Definition

Peace officer means a duly appointed city, county, or state law enforcement officer.
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5. WPIC 120.07 Lawful Arrest—Definition

[An arrest is lawful if made pursuant to an arrest warrant.] [An arrest is [also] lawful if the
arresting officer had probable cause to believe that the person arrested had committed the crime
of (name of crime) [in the officer's presence]. “Probable cause” means facts that would cause a
reasonably cautious officer to believe that the person had committed that crime. In determining
whether the facts known to the officer justified this belief, you may take into account the officer's
experience and expertise. ]
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6. WPIC 16.02 — Justifiable Homicide — Defense of Self and Others

It is a defense to a charge of murder or manslaughter that the homicide was justifiable as
defined in this instruction.

Homicide is justifiable when committed in the lawful defense of the slayer or any person
in the slayer's presence or company when:

(1) the slayer reasonably believed that the person slain intended to commit a felony>¢ or to
inflict death or great personal injury;

(2) the slayer reasonably believed that there was imminent danger®’ of such harm being
accomplished; and

(3) the slayer employed such force and means as a reasonably prudent person would use
under the same or similar conditions as they reasonably appeared to the slayer, taking into
consideration all the facts and circumstances as they appeared to him, at the time of and
prior to the incident.

The State has the burden of proving beyond a reasonable doubt that the homicide was not
justifiable. If you find that the State has not proved the absence of this defense beyond a
reasonable doubt, it will be your duty to return a verdict of not guilty.

36 For purposes of the defense, the use of deadly force appears to be limited to the resistance of violent felonies that
threaten human life or may result in great personal injury. See State v. Nyland, 47 Wn.2d 240, 287 P.2d 345 (1955).
37 Regarding imminent danger, the WPIC commented:

Imminence does not require an actual physical assault. A threat, or its equivalent, can support self-defense when
there is a reasonable belief that the threat will be carried out. State v. Janes, 121 Wn.2d at 241 (citations omitted).
While “immediate harm” means “occurring, acting, or accomplished without loss of time: made or done at once,”
“imminent harm” means “ready to take place: near at hand: ... hanging threateningly over one's head.”



King County Prosecuting Attorney Page 35

7. WPIC 2.04.01 — Great Personal Injury

Great personal injury means an injury that the slayer reasonably believed, in light of all the
facts and circumstances known at the time, would produce severe pain and suffering, if it
were inflicted upon either the slayer or another person.
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