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I. INTRODUCTION
A. Purpose of Memorandum

The King County Prosecuting Attorney’s Office (KCPAO) is mandated by law to analyze
certain incidents regarding police use of force and to determine if the action was justified or if
there was a criminal action such that criminal charges should be filed.! Because the investigation
and analysis are mandatory if specific criteria are met, the KCPAQO’s review of an incident does
not implicitly signal that the use of force was either justified or that criminal charges are
appropriate. Instead, the KCPAO is required to assist independent investigations involving police
use of deadly force to enhance accountability and increase trust to improve the legitimacy of
policing for an increase in safety for everyone.? Our Team also reviews use of force
investigations that police agencies request that we review.

Pursuant to the Law Enforcement Training and Community Safety Act, with the exception
of police departments under a consent decree, such as Seattle Police Department (SPD), an
independent investigation must be completed when the use of deadly force by a peace officers
results in the death, substantial bodily harm, or great bodily harm.?> SPD’s policy manual states
that its department’s Force Investigation Team (FIT) shall conduct all Type III use of force

investigations.* Discharging a firearm is an example of Type III force.’

I'RCW 10.114.011.

2 1d. See also WAC 139-12-010.

3RCW 10.114.011. See also WAC 139-12-010.

4 Seattle Police Department Policy Manual, Section 8.400-POL-4.
3 1d. at Section 8.050.
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B. Status of Investigation

After a thorough review of the independent investigation and applicable laws, the Special
Operations Unit Public Integrity Team (the Team) has determined the investigation into this

matter is complete.

C. Scope of Memorandum

The KCPAQ’s determination if the police action was justified or if there was a criminal
action such that criminal charges should be filed is based entirely on the materials provided to
the KCPAO, relevant criminal laws, rules of evidence governing criminal proceedings, the
applicable burden of proof, and the KCPAO’s Filing and Disposition Standards. This
determination is not intended to address matters outside the scope of this memorandum including,
but not limited to, administrative action by the involved agency or any other civil action. The

Team expresses no opinion regarding the propriety or likely outcome of any such actions.

I1. OVERVIEW

On May 15, 2019, at approximately 2:00 a.m., several SPD officers, including Involved
Officer 1, were in Occidental Square in order ensure the safety of the bar patrons after closing
time.

As the officers stood by their vehicles, they heard gunshots coming from the area of the
Sinking Ship Parking Garage and ran towards the gunfire suspecting that there could be an active
shooter. Patrons standing outside the bars and clubs fled in earnest. From Occidental Ave S at
Yesler Way, Involved Officer 1 saw Christopher Harris standing top of the Sinking Ship Garage
firing a handgun. Believing Harris was assaulting someone, Involved Officer 1 fired two shots at
Harris; both shots missed Harris.

Officers immediately detained Harris on the top floor of the garage. Harris, who had a
concealed carry permit, told officers that he had been involved in a gun fight with other patrons
who had threatened to shoot him and fled before the police arrived. Harris mistakenly shot his
acquaintance, Civilian Witness 1, in the leg during the gun fight. The acquaintance was treated

for his injuries and survived.
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IIIl. SUMMARY OF INVESTIGATIONS

A. Items Reviewed

Police Reports — Seattle Police Force Investigation Team 2019FIT-0010
Police Reports — Seattle Police Department 2019-160099
Civilian Statements
Computer Aided Dispatch
Other Police Reports
Crime Scene Investigation
Involved Officer Information
Subject Information
911 Call and Police Radio Traffic
. Audio
. Body Worn Video
. In-Car Video
. Other Video
. Photos
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B. Scene
The Seattle Police Department Force Investigation Team investigated this officer-
involved shooting (OIS). The OIS occurred in the evening. The weather was clear, and the streets
were well lit. The location was crowded with people leaving the numerous local clubs and bars at

closing time.

¢ The Investigation Summary is based upon the investigation and evidence outlined in Section III. When necessary,
the Team will identify the source of the information. It is common for witnesses, including law enforcement
officers, to provide multiple statements about the events witnessed. Similarly, it is common for multiple witnesses to
provide information about the same event. If a witness provides multiple statements and the statement contains
material and substantial differences that could affect the investigation or analysis, the Team will identify information
that is materially and substantially different. However, if the information has a de minimis effect on the investigation
or analysis, the differences may not be identified. Similarly, although some events may be observed by more than
one witness, the Team may not summarize each witnesses’ statement unless it has a material and substantial effect
on the investigation and analysis.
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Figure 1: Map of the scene on Yesler Way at Occidental Ave S.
C. Timeline
Time Officer(s) Content
02:07:03 Witness Officer 1 / Broadcasted two shots fired at Yesler Way and
Witness Officer 2 Occidental Ave S.

02:07:09 Witness Officer 3  Broadcasted shots fired at Yesler Way and Occidental
Ave S.

02:07:13 Witness Officer4  Broadcasted shots fired at the Sinking Ship Garage.
Advised they had eyes on the subject and requested
additional units as soon as possible.

02:07:25 Witness Officer 3 Broadcasted, “Shooter’s over by the parking lot” and
upstairs.

02:07:35 [OIS occurs].

02:07:44 Witness Officer4  Broadcasted, “Suspect wearing a red hoody and a
black baseball cap.”

02:08:30 Witness Officer 3  Broadcasted, “Hold the air.”

02:09:01 Witness Officer4  Broadcasted that the suspect vehicle was a red sedan
with black tinted windows heading north on 2nd Ave.

02:09:22 Witness Officer 3~ Requested Fire Dept. respond for a male with a
gunshot wound to his lower leg.
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IV. VIDEO EVIDENCE

A. In-Car Video
Involved Officer 1’s in-car video shows he and other officers parked in Occidental

Square south of S Washington St when gunfire can be heard.

ICM* OFF

MAYOS 2019
02-06:55AM

—~ S *

Figure 2: ICV from Involved Officer 1’s car facing northbound on
Occidental Ave S before hearing shots fired. The Box Club is the corner
business on the left.

The three officers pictured in front of Involved Officer 1’s car, along with two other
officers, then run towards Sinking Ship Garage. Involved Officer 1 gets in his car and drives
down Occidental Ave S towards the garage with his gun drawn. He parks and exits the car. At

this point, the video begins capturing audio.
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Figure 3: Involved Officer 1, circled, who exited his car and is
running northbound towards the Sinking Ship Garage.

Five to seven shots can be heard. Involved Officer 1 then runs towards the garage. You
can hear, but cannot see, the shots Involved Officer 1 fired. A total of 38 seconds elapses from
the point where Subject Harris’s first shot is heard to the moment Involved Officer 1 fires his

second and final shot.

-——
e

Figure 4: L. Invlved Officer 1, cirled. approaches the crosswalk at Occidental Ave S and Yesler
Way. Right, Involved Officer 1 is blocked out by the car in the left lane of Occidental Ave S
(circled). Two to three shots are heard on the in-car video footage.
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B. Body-Worn Video
Involved Officer 1’s BWV footage does not have audio, so the gunshots cannot be heard.
Subject Harris, dressed in red, can be seen on the top floor of the parking garage in the frames

immediately after Involved Officer 1 presumably fired his gun (pictured below).

Figure 5: Frame from Involved Officer 1’s BWV immediately after he fired two
rounds. Subject Harris can be seen on the top left of this frame wearing red. The
three officers who mistakenly went to the first floor of the garage are circled in red.

C. Civilian Video
Civilian Witness 2 produced a cell phone video which partially captures the altercation.
When the clip begins, Civilian Witness 1 is on ground with two people on top of him. Mr. Harris,

wearing a red sweatshirt and holding a handgun, attempts to punch a black male wearing blue

jeans and a black coat, with dreadlocks, but misses.
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Unidentified Fernale

Unidentified Male

Figure 6. Frame from civilian video immediately before Subject Harris’s first
shot/accidental discharge. Harris is dressed in red, holding a handgun in his right

hand. The three unidentified people are the individuals who started the physical
altercation and fled before the police arrived.

The male with dreadlocks then pushed Subject Harris backward and up against a car.

Subject Harris appeared to accidentally fire his handgun downward, toward where Civilian

Witness 1 lay on the ground.

Figure 7: Frame depicting Subject Harris accidentally shooting
Civilian Witness 1 as unknown male with dreadlocks picks up Harris.
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The male with dreadlocks then releases Harris and runs away. Harris then fires into the
sky what appears to be a warning shot. The witnesses appear startled by the gunshots and run

away. The video then abruptly ends.

V. OFFICER STATEMENTS

A. Involved Officer 1

Involved Officer 1 did not give a voluntary statement.

B. Witness Officer 5

Witness Officer 5 wrote a statement and was interviewed. According to Witness Officer
5, right before the shooting occurred, he was at Occidental Square at S Washington St assisting
officers with an unrelated assault investigation. When he was through, he turned off his BWV
camera. He was assisting a patron with directions, when he heard two gunshots. He then joined
the other officers and ran towards the ground floor of the Sinking Ship Garage where they
believed the shots were coming from. As he and the two other officers arrived on the bottom
floor of the garage, he heard six to seven additional gun shots coming from the top floor of the
garage. As he and the other officers started running up Yesler Ave to the top floor of the garage,
he turned towards Occidental Ave S and observed Involved Officer 1 take what he recalled being
one shot in the direction of the top floor of the parking garage. Witness Officer 5 and the other
officers then proceeded to run to the top floor of the garage and detain Subject Christopher

Harris as he was driving out of the garage.

C. Witness Officer 6

Witness Officer 6 wrote a statement and was interviewed. According to Witness Officer
6, he was assigned to the Occidental Square area at bar closing time. He recalled there were
approximately eight other police cars parked in Occidental Square to assist with bar closing time.
When he heard the first shots fired, he was speaking with another officer on his radio about an
unrelated incident. He then heard shots fired from the north. He was initially surprised that
someone would fire their gun when there was such a large police presence. He tried broadcasting

that he heard shots fired and then, with his gun drawn, ran towards the direction of the Sinking
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Ship Garage where he believed the shots were coming from. Two other officers were with him,
who he later learned were Witness Officer 3 and Witness Officer 5. As they ran towards the
garage, he heard additional shots being fired from the garage, which made him think there was
possibly an active shooter. Because of the poor acoustics in the area, the echoes of the gunshots
made him believe the shots came from the lower level of the garage, which is where he initially
ran towards. He then heard two more shots coming from the top floor of the parking garage. He
then turned east on Yesler Way and saw Involved Officer 1 fire his weapon. Witness Officer 6
then ran up Yesler to the top floor of the garage and saw Subject Harris get into the driver seat of
ared car and yell “Let’s go” to the other passengers. Witness Officer 6 yelled commands to

Harris to stop and Harris and his passengers were detained.

D. Witness Officer 3

Witness Officer 3 wrote a statement and was interviewed. According to Witness Officer
3, he was also assigned to the Occidental Square area at bar closing time. He recalled hearing a
large amount of gunfire. First, he heard two shots and ran towards Yesler where he believed the
shots were coming from. As he approached the Sinking Ship Garage, he heard a “barrage” of
gunfire, what he described as ten to twelve shots. As he ran up Yesler towards 2"¢ Ave he saw
Involved Officer 1 out his peripheral vision fire one shot from the sidewalk towards the top of
the garage. He was not paying close attention to Involved Officer 1 so he could not provide
further detail about Involved Officer 1’s actions, but thought that if Involved Officer 1 engaged
someone on top of the roof, he needed to get to top floor of garage as quickly as possible while
Involved Officer 1 provided cover. He and Officers Witness Officer 5 and Witness Officer 6 then

ran up to the top floor of the parking garage and detained the Subject and his acquaintances.

E.  Witness Officer 2
Witness Officer 2 and her training officer were investigating an unrelated assault at 124 S
Washington St when she heard two gunshots in close proximity to their location.” A second

volley of gunshots, seemingly from multiple weapons, as the sounds of the shots overlapped—

"In his BWV, Witness Officer 8 who was not partnered with Witness Officer 2, states that the second volley
sounded like it came from two different guns.
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followed soon after. Then, over the air, she heard another officer the identify the location of the
gunfire as the Sinking Ship Parking Garage. She and her training officer returned to their vehicle
across the street and drove to the scene where she observed other officers handcuffing Mr. Harris

and his acquaintances.

VI. CIVILIAN INTERVIEWS

A. Civilian Witness 3

Civilian Witness 3 told investigators that he and a group of friends were walking to their
car on top of the Sinking Ship Parking Garage when the driver of another car backed up very fast
nearly striking his group of friends. He said that his friend Civilian Witness 1 then tapped on the
car. The driver who wore his hair in dreadlocks exited the car and asked them if they have a
problem. He recalled the driver was carrying a gun. All of the car’s passengers then exited the
car causing the situation to escalate. The female passengers started trash talking. Then the driver
tackled Civilian Witness 1. Civilian Witness 3 said that he tried separating everyone. One of the
other passengers then tackled Chris Harris. The groups started shooting. He heard approximately
six shots but said that part of the incident was foggy to him. He believed that Chris fired his gun
in order to protect he and his friends. Civilian Witness 3 recalled that as the suspect-car fled
away, one of its female passengers pointed a gun at him out the window but did not fire. He
recalls Civilian Witness 1 then screaming at him stating that he was shot. Civilian Witness 3
thought to take Civilian Witness 1 to the hospital, but the police arrived and arrested them before

they could begin driving to the hospital.

B. Civilian Witness 2

Civilian Witness 2 and her friend Civilian Witness 4 left the club together at
approximately 1:30 a.m. and walked to the Sinking Ship Garage with Civilian Witness 1, Chris,
and Civilian Witness 3. She met witness Civilian Witness 3 and Subject Chris Harris for the first
time the night before and she only met Civilian Witness 1 for the first time the night of the
shooting. As they walked to their car, another car in the parking lot hit them as it backed out.
Civilian Witness 1 said something to the driver, the driver exited the car and began arguing with
Civilian Witness 1. A male from the front passenger seat then exited the car as did two women

from the backseat. A fight then broke out between all of the men. Within five seconds of the
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fight starting, she heard two or three gunshots. She then saw Chris fire his gun. She took a video
of part of the incident. She does not know who shot first. The first series of shots was two or

three. Then there was a pause before she heard approximately four more shots.

C. Christopher Harris

Mr. Harris was interviewed on scene and over the phone. During the interview on scene,
he told officers than he has a concealed carry permit which was verified. He said that he and
some friends were walking on the top floor of a parking garage when the driver of another car
nearly ran into an acquaintance of his, Civilian Witness 1, who he knows through their mutual
friend who was present, Civilian Witness 3. Civilian Witness 1 tapped on the back of the car in
protest. The car’s driver got out of the car and asked Civilian Witness 1 if he wanted to fight.
The driver and the backseat passenger then took Civilian Witness 1 to the ground. Harris said
one of them threatened to retrieve a gun and did. Chris then brandished his gun. He could not
recall if he or the other man fired first. He said the other person shot at him once and Chris
returned fire with two shots. Chris said that he fired at their car two to three more times. Chris
said he was then arrested by police.

During his phone interview, he said that Civilian Witness 3’s friend Civilian Witness 1
was being jumped on the top floor of the parking garage. Mr. Harris said that he started fighting
with one of the guy’s jumping Civilian Witness 1 when he felt his gun falling from his grasp. He
was worried about losing control of the firearm. He said that at least two other people in the
group jumping Civilian Witness 1 possessed firearms. He said that when he regained control of
his gun, he fired a warning shot into the air and the people fighting he and Civilian Witness 1
scattered. He said that the other party got into their car and fired 6 shots at him as they left.
Harris said that he took cover behind the passenger side of his car and returned firing, firing one
or two shots. Civilian Witness 1 and Civilian Witness 3 were there with him. He later saw on the
news that an officer shot at him. Harris said that he has two unexplained bullet holes in the rear
of his car. He wondered if they were from the officer shots. When asked, he said that if someone

else was standing on the street looking up at the garage, one would have seen him firing his gun.
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D. Civilian Witness 1

Civilian Witness 1 told investigators that he and his group of friends were at the Box
House Club before leaving and walking to the parking garage. In parking lot, the driver of a Kia
sedan, nearly ran into him while Civilian Witness 1 was walking to the car. He described the
driver as a male black, 6-0, skinny, with dreadlocks. He said that he and then driver then argued.
Civilian Witness 1 recalled being taken to the ground. The next thing he knew, he was bleeding

from his leg. He does not know who shot him.

E. Civilian Witness 5 and Civilian Witness 6

Both women were working at one of the night clubs in Occidental Square. At around 2:05
a.m., they were outside the bar smoking a cigarette together when they both stated they heard
two shots fired. Then they heard seven shots in a row. As a result, they went into “active
shooter” protocol, brought as many patrons back into the club as possible and locked the club

doors. They did not see who fired the shots.

VII. CRIME SCENE INVESTIGATION (CSI)

Witness Officer 9 recovered Mr. Harris’ Glock model 27, .40 caliber handgun. The
magazine had a 10-round capacity. Two rounds remained in the magazine. The rounds were head
stamped “Hornady.”

On the top floor of the parking structure multiple spent cartridge casing were recovered -
one 9mm, and six .40 caliber. Four of the .40 caliber spent casings were labeled “Hornady” and
the other two were labeled “WIN 40 S&W.”

On the street directly below where Subject Harris stood, two spent “Hornady” .40 caliber
cartridge casings were recovered. It is presumed they ejected or were kicked off the top floor of
the parking structure and onto the street below.

At the intersection of Occidental Ave S just south of Yesler Way, two fired cartridge
casings titled “Speer 9mm Luger + P” were recovered. These are the same type of rounds issued

by SPD.
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Intersection of Yesler Way & Occidental Ave. S. #l
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Figure 8: CSI produced this map which shows where Involved
Officer 1 shot from and the location his fired cartridge casings.

The CSI unit approximates that Involved Officer 1 was approximately 77 feet away from
Mr. Harris when he fired his service weapon. CSI found bullet holes in 4th floor window of
Smith Tower and 6th floor window of Pioneer Building. Based on the arithmetic done by the CSI
unit, the bullet that struck the Pioneer Building could have been from Involved Officer 1 or from
someone on top of the Sinking Ship Garage, but the bullet that struck Smith Tower was likely
fired from the top floor of the Sinking Ship Garage.
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Trajectory Analysis: Smith Tower & Pioneer Building
SPD G.O. 2019-160099
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Figure 9: Trajectory analysis performed by the CSI Unit.

VIII. OFFICER PROCESSING

Involved Officer 1°s firearm was processed by CSI Witness Officer 7. It was found to be
missing two rounds, which is consistent with the number of department-issued fired cartridge

casings recovered at the location Involved Officer 1 fired his weapon.

IX. FACTUAL ANALYSIS

Based on the evidence, Involved Officer 1 likely believed there was either an active
shooter, or a gunfight in a very crowded area and action needed to be taken to stop the potential
danger to others. Based on witness interviews and statements, there were initially two shots fired
in the area the Sinking Ship Garage from an unknown source. This is consistent with the video of
the incident provided by Civilian Witness 2 where Mr. Harris can be seen firing two shots. At
that time, Involved Officer 1 was near his patrol car parked a few blocks away at the intersection
of Occidental and Washington. Footage from his ICV camera shows officers on foot running

towards the Sinking Ship Garage, whereupon Involved Officer 1 enters his patrol car and drives
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down Occidental towards the Sinking Ship Garage. After Involved Officer 1 exited his patrol car
on Occidental just south of Yesler his ICV footage captures the sound of five to seven shots
being fired from the upper level of the garage. Two witness officers described it as gunfire from
two different guns. Since Involved Officer 1 did not provide a voluntary statement, it is unclear
how many gunmen Involved Officer 1 believed there were. Multiple other people, civilian and
officers, stated in interviews they believed the large number of shots could have been coming
from an active shooter. Based on Involved Officer 1’s BWYV, it appears that he saw Mr. Harris on
the top floor of the garage firing his gun. Though it is unclear from the BWV footage if Involved
Officer 1 saw whom Mr. Harris firing at, if anyone. Likewise, it is also unknown who Involved
Officer 1 believed the intended victims were, civilians or the other officers who ran ahead of
Involved Officer 1. Next, Involved Officer 1 fired two rounds at Mr. Harris who was standing
against the guard railing on the top floor on the southernmost wall of the parking garage. Neither
of Involved Officer 1’s shots struck Harris or any other individual. However, one of his shots
may have struck the Pioneer Building which was in Involved Officer 1’s backdrop. Subject
Harris, who was unaware that Involved Officer 1 fired at him, later told investigators that
someone standing below him on Yesler looking up at him would have seen him firing his gun.
After firing twice, Involved Officer 1 then followed the other officers up Yesler to the top floor
of the parking garage where Mr. Harris was detained. It was not until later that Involved Officer

1 learned that Mr. Harris may have been firing at someone else, possibly in self-defense.

X. LEGAL STANDARD AND APPLICABLE LAW

The State must prove each element of a criminal charge by competent evidence beyond a
reasonable doubt.® The KCPAO will file charges if sufficient admissible evidence exists, which,
when considered with the most plausible, reasonably foreseeable defenses that could be raised
under the evidence, would justify conviction by a reasonable and objective factfinder.’

In addition, the State must disprove the existence of a defense that negates an element of

the crime.'? Prosecution should not be declined because of an affirmative defense unless the

8§ RCW 9A.04.100; WPIC 4.01.
? KCPAO Filing and Disposition Standards.
10 WPIC 14.00.
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affirmative defense is of such nature that, if established, would result in a complete defense for
the accused and there is no substantial evidence to refute the affirmative defense.!!

Homicide or the use of deadly force is justifiable when necessarily used by a peace
officer acting in “good faith” when “necessarily” used by a peace officer to arrest or apprehend a
person who the officer reasonably believes ... is attempting to commit a felony...'? In
considering whether to use deadly force to arrest or apprehend any person for the commission of
any crime, a peace officer must have probable cause to believe that the suspect, if not
apprehended, poses a threat of serious physical harm to others.!*> Among the circumstances that
may be considered by a peace officer as a “threat of serious physical harm” are the following: (a)
the suspect threatens a peace officer with a weapon or displays a weapon in a manner that could
reasonably be construed as threatening; or (b) there is probable cause to believe that the suspect
has committed any crime involving the infliction or threatened infliction of serious physical
harm.!'* Under these circumstances deadly force may also be used if necessary to prevent escape
from the officer, when, if feasible, some warning is given. '’

“Good faith” is an objective standard.!® A peace officer acts in “good faith” if a similarly
situated reasonable peace officer would have believed that the use of deadly force was necessary
to prevent death or serious physical harm to the peace officer or another individual.!” In deciding
whether a peace officer acted in good faith, one must consider all the facts, circumstances, and
information known to the officer at the time.'®

The term “necessary” means that, under the circumstances as they reasonably appeared to
the actor at the time, (1) no reasonably effective alternative to the use of force appeared to exist
and (2) the amount of force used was reasonable to effect the lawful purpose intended.'® A
person is entitled to act on appearance in defending themself even if afterword the person was

mistaken in their belief about the extent of the danger.?’

' KCPAO Filing and Disposition Standards.
2RCW 9A.16.040; WPIC 16.01.

13 RCW 9A.16.040(2).

M 1d.

51d.

16 RCW 9A.16.040((4);WPIC 16.01.

171d.

13 1d.

19 WPIC 16.05.

20 State v. Miller (1926) 141 Wash. 104, 105-106.
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XI. ANALYSIS AND CONCLUSION

The investigation uncovered insufficient evidence to charge Involved Officer 1 with
Second Degree Assault. As such, the State cannot prove that he acted in bad faith as defined by
RCW 9A.16.040, the statute that governs the legal use of deadly force by public officers. Thus,
the KCPAO declines to file criminal charges against him.

First, the statute permits an officer to use deadly force to arrest or apprehend someone
committing a felony, with certain limitations.?! Here, Involved Officer 1 likely believed that Mr.
Harris was committing a First-Degree Assault.

Second, an officer must have probable cause to believe that the person, if not
apprehended, poses a threat of serious physical harm.?> One factor to consider is whether the
subject is displaying a weapon in a threating manner.?® From street level on Occidental Ave S
Involved Officer 1 observed Harris firing a gun from the top of the Sinking Ship Garage. From
Involved Officer 1’s perspective, he likely believed that if he did not do something to stop Harris
from continuing to shoot, Harris likely could have killed or seriously injured someone else.

Third, the force must be no more than necessary to prevent escape.?* If Mr. Harris was
committing an assault, there was no less forceful alternative that could stop Harris in the short
period of time Involved Officer 1 had to act. Additionally, the rapidly evolving situation did not
provide time to explore less lethal alternatives. Additionally, it is unlikely less lethal alternatives
would have been effective given the distance between the two men - 77 feet - and the partial
view Involved Officer 1 had of Mr. Harris with the only visible portion of Harris’ body being his
torso.

Fourth, the deadly force must have been use in good faith, meaning that a similarly
situated reasonable peace officer would have believed that the use of deadly force was necessary

to prevent death or serious physical harm to a peace officer or another individual.?® This fact,

2L RCW 9A.16.040(1)(c)(1).

22 RCW 9A.16.040(2); See Also. State v. Miller (1926) 141 Wash. 104, 105-106, holding that a person is entitled to
act on appearance in defending themself even if afterword the person was mistaken in their belief about the extent of
the danger.

B RCW 9A.16.040(2)(a).

22 RCW 9A.16.040(2)(b).

ZZRCW 9A.16.040(4); WPIC 16.01.
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which the State must disprove beyond a reasonable doubt, is inconclusive.?® Because Involved
Officer 1 did not provide a voluntary statement, we do not know what he observed or why he
shot twice at Mr. Harris. Specifically, we do not know if Involved Officer 1 saw Mr. Harris
shooting at another individual or what caused Involved Officer 1 to shoot at Mr. Harris. We can
only speculate. On one hand, there was reason to believe that Mr. Harris was an active shooter
that needed to be stopped immediately before causing further harm. On the other hand, two
witness officers believed that the gunfire came from two different guns. It does not appear that
Involved Officer 1 ruled out that Mr. Harris could have been defending himself against an
assault, or merely been a Good Samaritan with a concealed pistol license trying to stop an active
shooter. Also, neither of the other officers walking along the parking garage on Yesler fired their
weapons at Mr. Harris. However, given their position, none of those officers were in a position to
observe Mr. Harris’s actions or fire at the Subject as they did not have a clear line of sight on Mr.
Harris like Involved Officer 1.

It is worth acknowledging that police deadly force encounters are tense, uncertain, and
rapidly evolving.?” It is an open question whether the situation permitted Involved Officer 1 to
take the additional time necessary to determine if Mr. Harris was defending himself or if was an
active shooter. At trial, a defense attorney would likely argue that had Involved Officer 1 taken
any additional time to act and innocent people were killed, we would be questioning his decision
to decline to take the clear shots that he in fact took. At trial, this argument cannot be overcome.
Given the evidence presented in this investigation, there is insufficient evidence to charge Involved
Officer 1 with Second-Degree Assault, because the State cannot prove beyond a reasonable doubt
that he acted in bad faith as defined by RCW 9A.16.040. Therefore, the Team recommends that

no criminal charges be filed against Involved Officer 1.

26 1d.
27 Graham v. Connor (1989) 490 U.S. 386, 397.





