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I. Introduction

1. Purpose of the Memorandum

Pursuant to the Law Enforcement Training and Community Safety Act, an independent
investigation must be completed when the use of deadly force by a peace officer results in death,
substantial bodily harm, or great bodily harm.! The independent investigation is conducted in the
same manner as a criminal investigation and must be completely independent of the involved
agency.’

The Revised Code of Washington (RCW) requires the prosecuting attorney to represent
the State of Washington and to prosecute all criminal actions in which the state or the county
may be a party.® In addition to exercising its prosecutorial discretion to initiate criminal
proceedings, the prosecuting attorney is required to review certain incidents regarding police use
of force and to determine if sufficient evidence exists to support the filing of criminal charges.*
Therefore, the review of an incident by the King County Prosecuting Attorney’s Office
(KCPAO) does not implicitly signal that the use of force was either justified or that criminal
charges are appropriate. Instead, the KCPAO is required to assist in an independent investigation
involving police use of deadly force to enhance accountability and increase trust to improve the

legitimacy of policing for an increase in safety for everyone.’

2. Scope of the Memorandum

The KCPAO’s determination whether the police action was justified or if there was a
criminal action such that criminal charges should be filed is based entirely on the investigation
materials provided to the KCPAO, relevant criminal laws, rules of evidence governing criminal

proceedings, the applicable burden of proof, and the KCPAQ’s Filing and Disposition Standards.

'RCW 10.114.011. Except as required by federal consent decree, federal settlement agreement, or federal court
order, where the use of deadly force by a peace officer results in death, substantial bodily harm, or great bodily
harm, an independent investigation must be completed to inform any determination of whether the use of deadly
force met the good faith standard and satisfied other applicable laws and policies. RCW 10.114.011. See also WA
Administrative Code (WAC) 139-12-010.

2WAC 139-12-010.

3RCW 36.27.020(4).

4RCW 10.114.011. If the Office of Independent Investigation is the lead investigation agency, the prosecutorial
entity must review the investigation. RCW 43.102.020. 2021 ¢ 318 § 101.

51d. See also WAC 139-12-010.
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This determination is not intended to address matters outside the scope of this memorandum
including, but not limited to, an administrative action by the involved agency, any civil action, or
any inquiry, or other proceeding. Compared to a criminal prosecution, these proceedings involve
different areas of the legal system, utilize different standards of proof, and may include evidence
that is not admissible in a criminal prosecution. The KCPAO expresses no opinion regarding the
propriety or likely outcome of any such actions. Topics that are relevant to matters outside the
scope of this memorandum, such as department policy, procedures, or training, are included and
reviewed to the extent those topics are relevant to assessing whether there is sufficient admissible

evidence to file criminal charges.

3. Status of the Investigation
After a thorough review of the independent investigation and applicable laws, the Public
Integrity Team (Team), assigned to the Special Operations Unit of the KCPAO, has determined

the investigation into this matter is complete.

II. Overview

Multiple residents of the Sorrento Apartment in the Yesler Terrace neighborhood of
Seattle called 911 to report shots fired at their location. Patrol officers responded and confronted
the Subject, a male who was actively shooting in the apartment complex courtyard. The Subject
retreated into his apartment and then pointed the barrel of a long gun out his front door.
Responding Involved Officer 1 fired his service weapon at the Subject in response. Involved
Officer 1’°s gunfire struck the Subject, who then retreated back into his apartment. SWAT
members arrived at the scene and the Subject ultimately surrendered. He was treated for his
injuries and transported to a nearby hospital for medical care.

Subsequently, the Subject was charged in cause number 22-1-03515-0 SEA with
committing Assault in the Second Degree and Unlawful Discharge of a Firearm. He ultimately
pleaded guilty to an amended charge of Felony Harassment and was sentenced to one month in

custody with credit for the forty-five days already served.
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III. Investigation and Evidence
1. SPD Force Investigation Team (FIT) Reports — Incident Number 2022FIT-0010
2. Police Reports
3. Officer Interviews
4. Firefighter Interviews
5. Civilian Interviews
6. Computer Aided Dispatch
7. Crime Scene Investigation Reports
8. 911 Call and Police Radio Traffic
9. Civilian Video
10. Photos
11. Medical Records
12. Taser Data
13. Search Warrant & Search Warrant Application
14. Training Records
15. Miscellaneous
IV. Investigation Summary®

1. Investigation

The Seattle Police Department Force Investigation Team (FIT), with the assistance of the
Crime Scene Investigation Unit (CSI), investigated this officer involved shooting (OIS). The lead
detective for FIT was Investigator 1; the lead detective for the CSI Unit was Crime Analyst

Investigator 2.

¢ The Investigation Summary is based upon the investigation and evidence outlined in Section III. When necessary,
the Team will identify the source of the information. It is common for witnesses, including law enforcement
officers, to provide multiple statements about the events witnessed. Similarly, it is common for multiple witnesses to
provide information about the same event. If a witness provides multiple statements and the statement contains
material and substantial differences that could affect the investigation or analysis, the Team will identify information
that is materially and substantially different. However, if the information has a de minimis effect on the investigation
or analysis, the differences may not be identified. Similarly, although some events may be observed by more than
one witness, the Team may not summarize each witnesses’ statement unless it has a material and substantial effect
on the investigation and analysis.
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| sorento Flats B3l -

Figure 1. Left, entrance of Sorento Flats Apartments from E Yesler Way. Right, Google Maps Birdseye view of the Sorento Flats
Apartments.

This incident occurred at the Sorento Flats, located at 1414 E Yesler Way in Seattle. The
scene consisted of the main gate, the courtyard, and apartment A002. The surrounding
neighborhood was made up of multi-family residential properties with some mixed use and
commercial properties to the west. Bailey Gatzert Elementary School is located a block to the
west and Wisteria Park is located two blocks to the south. There were no weather-related factors
that detracted from the processing of the scene. The scene was processed during daylight hours,
with temperatures ranging from the low 40's to the low 50's. The ground was damp from

precipitation earlier that morning.

2. Timeline
The following information is based upon several sources, including, but not limited to,
witness observations, police reports, the computer aided dispatch (CAD) report, recorded police

radio, 911 recordings, and video footage.
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Time Speaker Comments
04:34:28 | Reporting Party First 911 call. Reported hearing 2 gunshots at Sorento Flats
(RP) at 1414 E Yesler Way.
04:35:10 | RP Another 911 caller reported hearing 1 gunshot “right
outside” the front entrance of the Sorento Flats apartments
at 1414 E Yesler Way.
04:35:19 | Dispatcher Broadcast there were reports of two gunshots heard in the
alleyway of 1414 E Yesler Way.
04:40:00 | RP Multiple other callers reported hearing approximately three
additional gunshots.
04:40:13 | Witness Officer 1 / | Broadcast, “Active shots heard.”
Witness Officer 2
Involved Officer 1/ | Requested to be added to the call.
Witness Officer 3

04:40:13 | Witness Officer 1/ | Broadcast that the shots were coming from either the
Witness Officer 2 alleyway or the courtyard.

04:41:19 | Witness Officer 1/ | Broadcast they heard four gunshots.
Witness Officer 2

04:41:37 | Witness Officer 1 / | Requested a long gun at their location.
Witness Officer 2
Involved Officer 1/ | Advised they had a long gun.
Witness Officer 3
04:42:44 | RP A 911 caller reported that gunshots came from inside the
Sorento Flats apartment complex where he lives. The RP
stated he heard a “shell” casing drop in the courtyard and a
male yell incoherently. He believed the firearm to be a rifle.
04:43:13 | Dispatcher Broadcast that there were a few callers who believed the
shots might be coming from inside an unknown apartment.
04:45:24 | Dispatcher Broadcast that a caller from unit C002 at Sorento Flats
reported hearing glass break from the apartment to the left
of her.
04:47:29 | Involved Officer 1/ | Asked the dispatcher for the full address of the caller who
Witness Officer 3 heard the glass breaking.

04:50:56 | Witness Officer 4/ | Broadcast they were making entry into Sorento Flats. Air
Witness Officer 5 held.

04:52:15 | Witness Officer 6 Broadcast that the Subject went into the parking garage

“just east of 14th.” (Witness Officer 6 was referring to the
front door of the Subject’s apartment. He initially had
mistaken the Subject’s front door for the door to the
staircase leading to the underground garage).
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04:52:51 | Dispatcher Asked Witness Officer 6 for a description of the Subject.
Witness Officer 6 Described Subject as - Black male, short afro, white shirt,
and carrying what appeared to be a long gun.
Witness Officer 6 requested southern units to assist with
containment.
Dispatcher Acknowledged Witness Officer 6’s request and rebroadcast
the description and location of the Subject.

04:57:13 | Witness Officer 1/ | Broadcast they located the Subject. Additionally, they

Witness Officer 2 advised that the Subject was yelling at them that they were
not the police and they needed to get on their knees.

04:57:30 | Involved Officer 1/ | Broadcast, “Shots fired! Shots fired!”

Witness Officer 3

04:57:59 | Dispatcher Advised Seattle Fire Dept. (SFD) dispatch that there was an
“active shooter” at 14th and Yesler and that the scene was
not secure. The dispatcher requested SFD stage for
response.

04:58:14 | Witness Officer 1/ | Advised that the Subject crawled back into the apartment.

Witness Officer 2

05:34:23 | Witness Officer 7 Broadcast that they had eyes on the Subject. He stated the
Subject was wearing all white, appeared to have a gunshot
wound (GSW) to the lower abdomen, and was walking
around inside his apartment.

05:37:32 | Witness Officer 7 Broadcast that the Subject was looking out the window on
the left side of the apartment. He updated that it appeared
that the Subject was trying to climb out of the window.

05:40:03 | Witness Officer 7 Broadcast that the Subject was approaching the front door
and his hands appeared empty. He updated that the Subject
had the robot in his left hand.

05:42:48 | Witness Officer 8 Advised they had eyes on the Subject with a secondary
robot and that the Subject was still holding their primary
robot in his hand. He further advised that the Subject was
“standing deep in his apartment” and that officers were
continuing their attempts at communication.

05:46:53 | Witness Officer 8 Broadcast that the Subject was at the front door.

05:47:22 | Witness Officer 8 Advised that they were, “Going hands on.”

3. Video Evidence

Multiple residents at the Sorento Flats called 911 and reported hearing gunshots outside

their apartment units. Witness Officer 1 and Witness Officer 2, a two-officer patrol unit, were
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dispatched to investigate the calls. Five minutes later, Witness Officer 1 and Witness Officer 2
arrived and drove eastbound through the north alley in the 1400 block of E Yesler Way. While
turning southbound onto 15 Ave, the officers heard what sounded like four gunshots west of their

location.

2022-84-22 11:48:09 +0000 L\
AXON BODY 3 ‘

ROOFOF 140 E Yesler Way
(Sorento Apartments)

1420 E Yesler Way

Figure 2: Witness Officer 1's ICV footage when four gunshots are fired.

The officers broadcast they heard active shots and then drove eastbound on E Yesler
Way. Witness Officer 1 and Witness Officer 2 broadcast that the gunshots came from either the
alleyway or the courtyard of the Sorento Flats. They staged to the west of Sorento Flats at 14
Ave and E Yesler Way and requested a long gun to their location. Witness Officer 3 and
Involved Officer 1, a two-officer patrol unit, advised they were enroute with a long gun. They
were the first backing unit to arrive at the staging location. Witness Officer 2 explained to the
officers that he believed the shots probably came from the Sorento Flats. Witness Officer 3
retrieved his rifle and led the four-officer contact team eastbound in the 1400 block of E Yesler
Way. While walking eastbound on 15th Ave, a citizen told officers that they believed the shots
came from the apartment complex at 1420 E Yesler Way, not the Sorento Flats. Witness Officer
4 and Witness Officer 5, a two-officer unit, joined the four officers on 15 Ave. During that time,
dispatch broadcast that a 911 caller at the Sorento Flats in unit C002 reported hearing glass break
outside her apartment. The six officers continued speaking with the tenants at 1420 E Yesler
Way. Dispatch advised the officers that the RP was at 1414 E Yesler Way, unit C002, which was
the address to the Sorento Flats Apartments. The officers walked north on 15 Ave to the locked
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entry gate on the east side of the Sorento Flats. Involved Officer 1 climbed the east entry gate
and let the officers into the courtyard. Witness Officer 9 arrived and joined the six officers. With

the air held, the seven-officer contact team entered building C in search of unit C002.

Figure 3: Photo depicting the east gate where the contact team made entry into the gated Sorento Flats complex. Witness Officer
6 later entered the complex from the south via the main entrance on E Yesler Way.

Approximately sixteen minutes after the initial 911 report, Witness Officer 6 arrived
outside the locked south entry gate on E Yesler Way. Witness Officer 6 broadcast that the
Subject went into the parking garage just east of 14 Ave, though this observation is not visible on
his BWC footage because of the position of the camera. He did not know that the door the
Subject entered, which is next to the elevator, was an apartment unit instead of a garage. The
seven officers exited building C into the courtyard just north of the south entry gate. The contact
team moved southwest toward Witness Officer 6 and unknowingly passed the Subject’s unit,
A002. Through the front gate, Witness Officer 6 directed them to the door in question. He then
broadcast the Subject’s description.

There were two white doors behind the officers; unit A002 and a locked door around the
corner a few feet north. While the contact team checked the two white doors, Witness Officer 6
broadcast the following description of the Subject: Black male, short afro, white shirt, and
carrying what appeared to be a long gun. He then requested containment and further backup. The
seven officer contact team took cover in an alcove behind an elevator. The elevator was encased
in a cinder block wall. Directly south of the officers was a stairwell that led upward.

From their position of cover, Involved Officer 1 announced for the Subject to exit unit
A002 but received no response. For approximately four minutes, Involved Officer 1 attempted to

establish dialogue with the Subject. He asked the Subject to come out to make sure he was not
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armed. During that time, responding officers were arriving on scene and setting up containment.
After several minutes of attempted dialogue, the Subject answered, “Who are you?” Involved
Officer 1 responded, “The Seattle Police Department.” The Subject yelled back, “Liar! Get on
your knees! You are not the police!” Witness Officer 2 broadcast that the Subject was yelling
and claiming that they were not the police. Seconds later the door to unit A002 opened. Involved

Officer 1 announced, “Sir, show us your - Gun! Gun! Gun! Drop the gun! Drop the gun!”

2822-84-22 11:57:7@ +nuaa‘t\
~)

AXON BODY 2

Figure 4. Top, BWC footage from Witness Officer 3 capturing the barrel of the Subject’s AR-15 style firearm. Bottom, an SPD
Detective with video training was able to enhance Witness Olfficer 3’s BWC footage to more clearly capture the firearm.
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Once again, the Subject closed the door. After the door closed, Involved Officer 1
announced to his fellow officers, “He closed the door again... He’s got a long rifle!” In that same

moment, the Subject reopened the door and Involved Officer 1 fired two shots at the Subject.

2022-04-22:11:57: 26 +0080 \
AXON' BODY, 3

Figure 5: Involved Officer 1's BWC was not activated during the shooting. Witness Officer 5°s BWC captured Involved Officer 1
firing the two shots at the Subject. Involved Officer 1 is standing on the stairs firing his handgun northward towards the Subject’s
apartment unit. To his left is Witness Olfficer 3.

Shot in the chest and wrist and bleeding, the Subject crawled back into the apartment. He
refused to come out. Approximately fifty minutes later he gave up and walked out of the

apartment covered in blood wearing a black backpack that was recovered later.

2022-04-22 12:46:46 +0008@ \
AXON BODY 3 A
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Figure 6. Witness Olfficer 10’s BWC showing the Subject exiting the unit to surrender while bleeding while wearing a backpack
and holding a reconnaissance robot in his left hand.

Officers provided medical aid to the Subject who was speaking loudly and incoherently
at the officers. Shortly thereafter, Fire Department personnel took over and transported the
Subject to Harborview Medical Center where he was treated for his injuries and later transported

to King County Jail awaiting trial.

4. Involved Officer Statement

Involved Officer 1 did not provide a voluntary statement.

5. Law Enforcement Witness Statements
a. Witness Officer 3

Witness Officer 3 was walking down the stairs when Witness Officer 6 radioed that

Subject ran to apartment to "your right." (A002). Witness Officer 3 turned his flashlight on the
front door of A002. From just a few feet away, he observed the door opening and closing a
number of times. He then quickly moved southwest of the door to a location of cover behind a
wall. His rifle was raised in a "low ready" position. Involved Officer 1 was standing behind him
with his pistol out. Officers announced themselves as the police and ordered the Subject to come
outside with his hands up. They received no response. They then observed the door open, and a
black male appeared in the doorway pointing rifle at them. Witness Officer 3 said that only the
Subject's bare arm was visible. He appeared to be six feet tall. About 1/4 of the rifle was showing
including the tip of the rifle and its sight post. The Subject appeared to be holding the rifle
between his stomach and chest. This was the first and only time Witness Officer 3 observed the
Subject in possession of the rifle. The Subject did not say anything when he appeared in the
doorway with the gun. Involved Officer 1 then yelled to put gun down and yelled, "Gun, gun,
gun!" Witness Officer 3 recalled Involved Officer 1 shooting two rounds as he stood directly
behind him and to his west. Involved Officer 1 then advised that shots were fired and that he was
not struck. Witness Officer 3 estimated that this all occurred in about one second, then the
Subject turned and went back into the apartment with his rifle.

Witness Officer 3 said that he did not fire his rifle at the Subject but could not articulate
why not. Shortly thereafter, other officers relieved him and Involved Officer 1. Ultimately, the
officers took the Subject into custody.
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b. Witness Officer 5

Witness Officer 5 wrote in pertinent parts in her statement that the contact team entered

Sorento Flats from the east entrance, “I then heard the sound of a door open and slam from
behind me which caused all officers to jump behind a wall next to the unit, which is where
stairwell located. Witness Officer 3 . . . and Involved Officer 1 . .. were in front of me as we
stood tucked into the alcove near the stairwell for cover. I was unable to see the suspects [sic]
door from my position, who was later identified as Holman, Rakab . . . Witness Officer 3 had his
rifle pointed towards Holman's door along with Involved Officer 1 having his duty weapon
pointed down range towards the door. Involved Officer 1 began to give verbal commands to
Holman to open door and speak with us. Involved Officer 1 and Witness Officer 3 advised
multiple times that we were the Seattle Police and needed to speak to him. Holman
communicated briefly from inside and stated that we were not the police along with yelling other
unintelligible statements. Holman sounded like he was in crisis.

Eventually Holman opened his door, I was facing Witness Officer 3 and Involved Officer
1 and could not see the suspect or his front door from my position. Involved Officer 1 had his
firearm pointed towards the suspect and announced "Gun, gun, gun". Involved Officer 1 advised
Holman to drop the gun. Seconds after advising Holman to drop the gun, Involved Officer 1 fired
two rounds and Holman retreated into his unit.

Officers continued to try and communicate with Holman through the door. Holman made

statements about aliens and was yelling for assistance from his unit...”

6. Seattle Fire Department Witness(es)

c. Firefighter 1
Firefighter 1 observed GSWs to the Subject's upper right chest and to right wrist. The

Subject appeared agitated when medical personnel attempted to provide medical assistance. He
kicked at fire fighters and was not making sense. Firefighter 2 added during that at one point the
Subject began talking about aliens. Because he was uncooperative, medical personnel used a
Mega Mover to get him under control and ultimately gain compliance and move him to a
stretcher and ultimately into Medic 10. In the ambulance, they were able to control the bleeding

to the Subject's chest, wrap his wrist wound, and start an IV. During the transport to Harborview
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Medical Center the patient had outburst and medics administered Ketamine to sedate him. He

was successfully transported to HMC where his GSWs were treated.

7. Medical Records

Seattle Fire Department reported that medics discovered two GSWs, one to the right wrist
and that fractured his right radius, and a second to the right chest, possibly from a 9mm round,
posterior to the right nipple approximately three inches, with no exit wound. That bullet fractured
his right scapula. Medics were uncertain if the wound to the chest was self-inflicted or from
police gunfire. According to medics, the Subject appeared to be under the influence of something
or has some psychological history. He continued to state that he was "enlightened" and that
aliens were following him. The Subject was transported to Harborview Medical Center where his

injuries were treated.

8. Crime Scene Investigation

The Crime Scene Investigation Unit (CSI) processed the crime scene. They photographed
and collected evidence, performed a 3D scan of the scene, produced scene diagrams,
photographed the involved officer, performed a Dithiooxamide or rubeanic acid chemical test,
conducted a round count of the involved officer’s weapons, and searched the Subject’s apartment
pursuant to a search warrant.

The scene of the OIS, a studio apartment, was extremely small. It consisted of a bathroom
and small living space with a small table. Between the bathroom and living area there was a
small kitchenette with a counter, a few cabinets, a microwave, and mini refrigerator. There was a
bloodstain drip pattern leading from the front door into the apartment and down the hall to the
lone bedroom where a concentration of bloodstains ran between the foot of the bed and the

nearby desk table.
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Figure 7: Top, Diagram of the scene, including the Subject’s apartment unit showing the location of Involved Officer 1 when he
fired shots. Bottom, entryway into Sorento Flats complex. The open first floor door on the left is the Subject’s apartment, A002.
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Figure 8: Top, diagram of evidence recovered at entire apartment complex. Bottom, diagram of evidence recovered in Subject’s
apartment unit.
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The bathroom door of the apartment was north and to the left of the front door. A bullet
defect in the wall was present (Defect B, above). The defect was visible from outside the
apartment when the front door was open. According to the CSI reports, the bullet travelled
roughly from south to north, entered the wall, and continued into the bathroom.

In the bedroom of the apartment to the west/left of the front door four Fired Cartridge
Casings (FCC) and one unfired round were recovered on the ground. Evidence placard 14
marked an FCC with the headstamp "LC 22" (Item 19) located on the floor at the foot of the bed.
Placard 15 marked an unloaded rifle magazine (Item 20) for 7.62 x 39mm ammunition, located
on the floor. Placard 16 marked a collection of ammunition, empty rifle magazines, and firearm
accessories on top of the table (Item 21). The ammunition included approximately 97 unfired
MaxxTech 7.62 x 39mm cartridges, 250 unfired PMC 9mm Luger cartridges, and 93 unfired
Frontier Cartridge 5.56 x 45mm NATO cartridges. The accessories included four empty rifle
magazines for 7.62 x 39mm ammunition, two empty magazines for 5.56 x 45Smm ammunition, a

red-dot sight with a mount attached, and a rifle sling.

Figure 9: Photo of the Subject’s bedroom including weapons he possessed and a blood trail he left leading to the front door.
Placard 17 marked an FCC with apparent bloodstains and the headstamp "LC 22" (Item
22). It was located on the floor between the bed and the table. Placard 18 marked here firearms

and two firearm cases laid on top of each other on top of the bed.
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Figure 10: Above, are the firearms recovered inside the Subject’s apartment. Top Lefi, a Precision Reflex Incorporated model
PRI-15, semi-automatic, AR-15 style pistol with a red-dot sight. Top Right, an Egyptian made AK-47 style rifle. Bottom Leff,
ammunition and magazines. Bottom Right, a Sig Sauer P226 MK25 semi-automatic pistol.

In the courtyard were two FCCs consistent with the rifle FCCs recovered on the floor of
the Subject’s bedroom. There was also a security camera on the wall of the front entrance which
appeared to have been shot down with a firearm. The ballistics evidence shows the shot traveled
from north to south and the wall where the security camera formally hung tested positive for

copper.
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Figure 11: Left, southbound view of front entrance from Subject’s front door. The red circle marks where a surveillance camera
was once mounted. Right, close up photo of area in read circle. Lead splash extends away from the defect to the south towards E
Yesler where the main entrance to the complex is located. This is an indication that the shot was fired from the north, the
direction of the Subject’s apartment.

Figure 12: Northbound view from the main entrance facing the open door of the Subject’s apartment. Placard 7 marked a 9mm
FCC from Involved Officer 1's duty weapon. The middle photograph is a closeup of that FCC.
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Figure 13: Backpack in circle contained a passport for Subject Rakab Holman, 9 unfired 5.56 NATO cartridges with packaging,
4 unfired 7.62x39mm cartridges, and an empty magazine for an AK-47 style firearm with a 10-round capacity.

9. Processing of the Officer

Processing refers to the investigative steps of documenting the physical appearance and
condition of uniforms and equipment of the involved officer. Depending on the specific facts and
circumstances of the incident, processing typically consists of four parts:

e Investigators photograph the involved officer(s) to document their appearance,

including the involved officer’s clothing and equipment worn during the use
of force, uniform defects, injuries, equipment, and potential trace evidence.

e Investigators identify which weapons were involved during the use of force
and document the condition of those items.

e Investigators determine and document the number of firearm cartridges, if
applicable, in the involved officer’s firearm, loaded magazine, and any spare
magazines.

e Investigators collect firearms, equipment, uniforms, and other items as
necessary.
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CSI Unit Detective Investigator 3 conducted the round count of Involved Officer 1's duty
weapon. Investigator 3 photographed Involved Officer 1 and the placement of his gear on his
uniform. Involved Officer 1's duty weapon was a Glock model 17 Gen 4, chambered for 9mm
Luger (9 x 19mm) ammunition. It was not equipped with a weapon mounted light. Involved
Officer 1’s duty weapon had a magazine inserted in the magazine well, and he had two spare
magazines on his person. The first spare was recovered from his back-right pocket, the second
spare was recovered from the magazine holder on his belt.

The ammunition carried by Involved Officer 1 all bore the headstamp "SPEER 9mm
LUGER +P" and contained jacketed hollow-point bullets. The cartridges appeared consistent
with department issued duty ammunition. Investigator 3 collected Involved Officer 1’°s duty

weapon and it was later placed into evidence along with the magazines and ammunition (Item

30).

Location Round Count Capacity
Chamber 1 1

Seated Magazine 16 17
Magazine from Pocket 14 17
Magazine from Belt 16 17

Total 47 52

Although Involved Officer 1’s round count shows a deficit of five rounds, the physical
and video evidence show that he only fired two rounds. Supporting this conclusion, only two
FCCs consistent with 9mm Luger duty ammunition were recovered, and the BWC footage and
Subject’s injuries are consistent with two rounds being fired. (It is a fairly common practice for
officers to load their magazines one shy of capacity to reduce tension on the internal spring and

to increase reliability.)

V. Factual Analysis

When Involved Officer 1 fired his handgun at the Subject striking him in the chest and
wrist, Involved Officer 1 would have known that the Subject who just entered unit A002 was

armed with a rifle and willing to fire it. Just minutes earlier the Subject fired multiple rounds in a
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multi-level apartment complex. At this time of night, most, if not all, of the units were likely
occupied as it was in the early morning hours when most people are asleep.

When standing within approximately twenty feet of the Subject’s front door, Involved
Officer 1 requested the Subject come out to speak with the officers to make sure that he was not
armed. The Subject showed that he was likely mentally unstable when, in a loud voice and
through the door of his apartment, he questioned whether the contact team were in fact the real
police. Involved Officer 1 then told the Subject that if he came outside he would, in fact, see that
they were police. The Subject, carrying an AR style firearm, then opened the door. Involved
Officer 1 asked him to show his hands then he yelled “gun,” “drop the gun,” and “he’s got a long
rifle.” Based on the statement of Witness Officer 3, who was standing next to Involved Officer 1
, Involved Officer 1, with a clearer view of the Subject than Witness Officer 3, would have at the
very least seen the barrel and iron sights of the Subject’s AR-style firearm. The Subject then
quickly retreated into his unit closing the door. Less than two seconds later the Subject reopened
the door and Involved Officer 1 fired twice, striking the Subject with both shots. Involved
Officer 1 had the best view of the door of any officer in the contact team. However, his BWC
was not activated so we do not know what he observed. One likely inference is that Involved
Officer 1 fired because he believed the Subject still held the AR-style firearm. This inference is
supported by the Subject’s prior discharges and the large blood stain recovered on the Subject’s
AR-style firearm.

Figure 14: Close up photo of the bloodstain the Subject left on his AR-style firearm.
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V1. Legal Standard And Applicable Law
1. Burden of Proof

In a criminal prosecution, the State must prove each element of a criminal charge by
competent evidence beyond a reasonable doubt.” The KCPAO will file charges if sufficient
admissible evidence exists, which, when considered with the most plausible, reasonably
foreseeable defenses that could be raised under the evidence, would justify conviction by a
reasonable and objective factfinder.®

In addition, the State must disprove the existence of a defense that negates an element of
the crime beyond a reasonable doubt.’ Prosecution should not be declined because of an
affirmative defense unless the affirmative defense is of such nature that, if established, would
result in a complete defense for the accused and there is no substantial evidence to refute the
affirmative defense. !

Therefore, in addition to proving that the accused committed a crime, the State will be
required to disprove one or more of the following defenses:

- Justifiable Homicide or Use of Deadly Force by Peace Officer!!
- Defense of Self or Others (applies to non-homicide charges)!?

2. Applicable Jury Instructions

The following jury instructions, contained in Appendix A, would be applicable in a
criminal prosecution and provided to the factfinder to determine whether the State met the
required burden of proof. Therefore, these instructions are highly relevant to the Team’s analysis
and conclusion:

- WPIC 2.16 - Peace Officer
- WPIC 16.01 - Use of Deadly Force by a Peace Officer
- WPIC 16.05 — Necessary

- WPIC 17.02 Lawful Force—Defense of Self, Others, Property
- WPIC 120.07 - Lawful Arrest and Probable Cause

TRCW 9A.04.100; WPIC 4.01.

8 KCPAO Filing and Disposition Standards.
® WPIC 14.00.

10 KCPAO Filing and Disposition Standards.
RCW 9A.16.040.

2ZRCW 9A.16.020(3).
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3. Summary of Conclusion

Criminal charges should be declined because the defenses are of a such nature that
prosecution would result in a complete defense for the accused and there is no substantial
evidence to refute either affirmative defense.'®> The KCPAO declines to file charges against the
involved officer because there is insufficient evidence to disprove self-defense, defense of others,

or justifiable use of deadly force by a peace officer.

4. Use of Deadly Force by a Peace Officer & Self Defense
a. Law Regarding Use of Deadly Force by a Peace Officer & Self-Defense

i RCW 94.16.040(1)(b) — Actual Resistance to Discharge of Legal
Duty & Good Faith

One instance where deadly force by a police officer is justified by law is when an officer

necessarily uses deadly force in good faith to overcome actual resistance to the execution of the
legal process, mandate, or order of a court or officer, or in the discharge of a legal duty.!'*

A peace officer acts in good faith, an objective standard, when considering all the facts,
circumstances, and information known to the officer at the time to determine whether a similarly
situated reasonable officer would have believed that the use of deadly force was necessary to
prevent death or serious physical harm to the officer or another individual.'> Necessary means
that no reasonably effective alternative to use the force appeared to exist and that the amount of
force used was reasonable to effect the lawful purpose intended. '®

In addition, a person is entitled to act on appearances in defending themself, if that person
acts in good faith and on reasonable grounds, although it afterwards might develop that the

person was mistaken as to the extent of the danger.!”

13 KCPAO Filing and Disposition Standards.
14 RCW 9A.16.040(1)(b); WPIC 16.01.

15 RCW 9A.16.040(4).

16 RCW 9A.16.010; WPIC 16.05.

7 WPIC 16.07.
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b. Law Regarding Defense of Self or Others

The legislature recognizes that the defense of Justifiable Homicide or the Use of Deadly
Force by a Peace Officer does not restrict an Officer from asserting self-defense/defense of
others, which remains broader than the limitations imposed by that section.'®

The use of force upon another is lawful when used by a person who reasonably believes
that they are about to be injured, or by someone lawfully aiding a person who he or she
reasonably believes is about to be injured in preventing or attempting to prevent an offense
against the person, and when the force is not more than is necessary.'”

Necessary means that, under the circumstances as they reasonably appeared to the actor
at the time, (1) no reasonably effective alternative to the use of force appeared to exist and (2)
the amount of force used was reasonable to effect the lawful purpose intended.?°

The person using the force may employ such force and means as a reasonably prudent
person would use under the same or similar conditions as they appeared to the person, taking into
consideration all of the facts and circumstances known to the person at the time of and prior to
the incident.?!

The State has the burden of proving beyond a reasonable doubt that the force used by the
defendant was not lawful.??

The reasonable prudent person standard as used in this jury instruction does not expressly
require the factfinder to compare the involved officer to a reasonable officer.?> However, because
law enforcement officers — especially compared to non-law enforcement civilians — receive
significant amounts of training on weapons, defensive tactics, and the use of force, it is likely the
factfinder would be required to take the officers’ training and experience into account to

determine how a reasonable person would have acted. Therefore, the same evidence and

18 RCW 9A.16.040(5)(a) [1986 ¢ 209 §3].
19 RCW 9A.16.020(3); WPIC 17.02.

20 WPIC 16.05.

21 WPIC 17.02.

2pq,

B g,
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testimony used to determine whether the officer acted as a reasonable peace officer under the

previous instruction is also relevant to this instruction.

C. Analysis Regarding Use of Deadly Force by a Peace Officer & Self-
Defense
i RCW 94.16.040(1)(b) — Actual Resistance to Legal Order & Good
Faith

Here, officers developed probable cause to believe the Subject committed a crime
(Unlawful Discharge of a Firearm, RCW 9.41.230(1)(b)) based on (1) the statement from the 911
callers, specifically the 4:42 AM call from the Sorento Flats resident who heard a rifle fired
outside of his unit, (2) in conjunction with Witness Officer 6’s subsequent broadcast over police
radio ten minutes later at 4:52 AM that the occupant of unit AO02 entered the unit carrying a
rifle.

A reasonable person could believe that the Subject intended to shoot Involved Officer 1
and his colleagues after he pointed what Witness Officer 3 believed to be a rifle at the contact
team when they requested him to come outside to show that he was unarmed. After retreating
back into his unit, the Subject reopened his front door seconds later and possibly pointed the
firearm at the contact team a second time. However, there is insufficient evidence to make a
determination on that point because the Team was not provided a voluntary statement from
Involved Officer 1 . Therefore, there is insufficient evidence to conclude that a similarly situated
reasonable officer would believe that the use of deadly force was necessary when Involved
Officer 1 fired his weapon. It is worth noting that the Subject’s firearm was found with blood on
its handle, so it is possible that the Subject was still holding the firearm when Involved Officer 1
fired.

If the Subject did point his firearm at Involved Officer 1, a reasonable person would be in
fear of their life. Specifically, if someone who just negligently discharged multiple rounds inside
an apartment complex and was having irrational thoughts twice pointed a loaded rifle directly at
them it is not unreasonable to be fearful. The fact that Witness Officer 3, who was standing side
by side with Involved Officer 1 , did not choose to fire his weapon is of no consequence here
since he readily admits that unlike Involved Officer 1 his view inside the apartment was

obstructed.
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Finally, assuming, the Subject pointed his firearm at Involved Officer 1 a second time,
the amount of force Involved Officer 1 used was no more than necessary. When an armed
suspect points a gun at someone, an immediate response is necessary to stop the threat to their
life. There was no time to waste trying less lethal alternative responses. Additionally, Involved
Officer 1 ceased firing his pistol after two shots when he realized the Subject had been struck by
gunfire. In short, if Involved Officer 1 was justified in using deadly force, firing two shots at the
Subject was necessary and justifiable.

Regarding acting in self-defense and defense of others, assuming once again that the
Subject pointed his firearm at Involved Officer 1 a second time, Involved Officer 1 acted in
justifiable self-defense. Involved Officer 1 would have been reasonable in his belief that the
Subject was about to injure him or others, and the amount of force and means were the type a
reasonably prudent person would use under the same or similar conditions. In short, there would
have been no reasonable alternative to deadly force in order to stop the threat the Subject posed

to Involved Officer 1 and others.

VII. Conclusion

Therefore, based on the anticipated admissible evidence and testimony, there is
insufficient evidence to disprove self-defense, defense of others, or justifiable use of deadly force
by a peace officer. There is insufficient evidence to refute those defenses beyond a reasonable
doubt and therefore the KCPAO declines to file criminal charges against Involved Officer 1 for

the force he used.
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APPENDIX A
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1. WPIC 16.01 - Justifiable Homicide by a Peace Officer

It is a defense to a charge of [murder]| [manslaughter]| that the homicide was justifiable as defined
in this instruction.

Homicide or the use of deadly force is justifiable:

[when necessarily used by a peace officer acting in good faith to overcome actual resistance to
the execution of the legal process, mandate, or order of a court or officer, or in discharge of a
legal duty] [or]

[when necessarily and in good faith used by a peace officer or person acting under the officer's
command and in the officer's aid [to arrest or apprehend a person who the officer reasonably
believes has committed, has attempted to commit, is committing, or is attempting to commit a
felony] [or] [to prevent the escape of a person from a federal or state correctional facility or in
retaking a person who escapes from such a facility] [or] [to prevent the escape of a person from a
county or city jail or holding facility if the person has been arrested for, charged with, or
convicted of a felony] [or] [to lawfully suppress a riot if the actor or another participant is armed
with a deadly weapon]. In considering whether to use deadly force to arrest or apprehend any
person for the commission of any crime, a peace officer must have probable cause to believe that
the suspect, if not apprehended, poses a threat of serious physical harm to others. Among the
circumstances that may be considered by a peace officer as a “threat of serious physical harm”
are the following: (a) The suspect threatens a peace officer with a weapon or displays a weapon
in a manner that could reasonably be construed as threatening; or (b) There is probable cause to
believe that the suspect has committed any crime involving the infliction or threatened infliction
of serious physical harm. Under these circumstances deadly force may also be used if necessary
to prevent escape from the officer, when, if feasible, some warning is given.]

[A peace officer shall not be held criminally liable for using deadly force with a good faith belief
that such act is justifiable.]

“Good faith” is an objective standard. A peace officer acts in “good faith” if a similarly situated
reasonable peace officer would have believed that the use of deadly force was necessary to
prevent death or serious physical harm to the peace officer or another individual. In deciding
whether a peace officer acted in good faith, you should consider all the facts, circumstances, and
information known to the officer at the time.

The State has the burden of proving beyond a reasonable doubt that the homicide was not
justifiable. If you find that the State has not proved the absence of this defense beyond a
reasonable doubt, it will be your duty to return a verdict of not guilty.
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2. WPIC 16.05 — Necessary

Necessary means that, under the circumstances as they reasonably appeared to the actor at the
time, (1) no reasonably effective alternative to the use of force appeared to exist and (2) the
amount of force used was reasonable to effect the lawful purpose intended.
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3. WPIC 17.02 — Lawful Force — Charges Other than Homicide

The use of force upon or toward the person of another is lawful when used by a person who
reasonably believes that he is about to be injured, or by someone lawfully aiding a person who he
reasonably believes is about to be injured in preventing or attempting to prevent an offense
against the person, and when the force is not more than is necessary.

The person using the force may employ such force and means as a reasonably prudent person
would use under the same or similar conditions as they appeared to the person, taking into
consideration all of the facts and circumstances known to the person at the time of and prior to
the incident.

The State has the burden of proving beyond a reasonable doubt that the force used by the
defendant was not lawful. If you find that the State has not proved the absence of this defense
beyond a reasonable doubt, it will be your duty to return a verdict of not guilty



King County Prosecuting Attorney Page 34

4. WPIC 2.16 Peace Officer—Definition

Peace officer means a duly appointed city, county, or state law enforcement officer.
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5. WPIC 120.07 Lawful Arrest—Definition

[An arrest is lawful if made pursuant to an arrest warrant.] [An arrest is [also] lawful if the
arresting officer had probable cause to believe that the person arrested had committed the crime
of (name of crime) [in the officer's presence]. “Probable cause” means facts that would cause a
reasonably cautious officer to believe that the person had committed that crime. In determining
whether the facts known to the officer justified this belief, you may take into account the officer's
experience and expertise. ]



King County Prosecuting Attorney Page 36

6. WPIC 16.07 — Justifiable Homicide — Actual Danger Not Necessary

A person is entitled to act on appearances in defending himself or another, if that person believes
in good faith and on reasonable grounds that he or another is in actual danger of great personal
injury, although it afterwards might develop that the person was mistaken as to the extent of the
danger.

Actual danger is not necessary for a homicide to be justifiable.
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