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FINDINGS AND CONCLUSIONS:
Overview

1. Paulette O’Connell appeals a notice and order designating her dog, Pepper, potentially
dangerous. After hearing the witnesses’ testimony and observing their demeanor,
studying the exhibits admitted into evidence, and considering the parties’ arguments and
the relevant law, we deny her appeal but significantly reduce the penalty.

Background

2. On October 18, 2023, Regional Animal Services of King County (Animal Services)
issued violation notice V23014822 and V23014820 to Ms. O’Connell for her dog,
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Pepper, qualifying as a potentially dangerous animal. Exs. D6, D7. Ms. O’Connell
appealed. Ex. D9. We went to hearing on January 24, 2024.

Hearing Testimony

Gerald Henrickson Testinmony

3.

Gerald Henrickson testified that on October 10 he was on Ms. O’Connell’s property to
help a friend remove a trailer. Mr. Henrickson asked Ms. O’Connell if he could use the
restroom. Ms. O’Connell said yes and tied the dog’s [Pepper’s] leash to something,
possibly a pressure washer. Mr. Henrickson followed about ten feet behind Ms.
O’Connell towards the house. He was at least six feet away from Pepper as he passed.
Pepper suddenly lunged out, bit down on Mr. Henrickson’s arm, and shook.

The bite punctured Mr. Henrickson’s arm in a couple locations. Ex. D4. He was wearing
a long-sleeve shirt. Mr. Henrickson pulled his arm free and got out of Pepper’s reach. He
showed the wound to Ms. O’Connell, and she apologized. The wound took a little while

to heal. There were no complications, but it still hurts, and the wounds scarred.

Paulette O 'Connell Testimony

5.

10.

Paulette O’Connell testified that she had just returned from a walk with Pepper that day.
She does not remember Mr. Henrickson asking about the restroom. She tethered Pepper
to a lawnmower. Pepper was on a two-to-three-foot-long leash.

As Ms. O’Connell approached her house, she heard a commotion behind her. She turned
around and called Pepper, who responded. Ms. O’Connell did not know Mr. Henrickson
or that he was going to help with the trailer that night. Ms. O’Connell saw the wound,
and because it had just happened, there was no blood. No one else saw the bite; it was
dark. Ms. O’Connell apologized for what happened.

Pepper is very protective of Ms. O’Connell. She has worked Pepper with a trainer on
when to be, and not be, protective. Ms. O’Connell believes Pepper responded because a

stranger was heading towards her. Pepper has low-growled at people but has never
reacted like this before.

Ms. O’Connell spent $400 on a physical and vaccinations for Pepper. The vet asked Ms.
O’Connell to leave the room because Pepper was trying to protect her. The examination
went smoother once Ms. O’Connell left.

Ms. O’Connell had set up a training appointment prior to the incident for after October
10. She wants to make sure Pepper is more responsive before she adopts him out.
Pepper is high-strung. Ms. O’Connell normally kennels her dogs when guests come over.

Pepper is good about coming back when she calls. The vet prescribed Pepper an anxiety
medication, and Pepper does not pull her on walks now. Ms. O’Connell is disabled and
uses a bike as a walker during walks.
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11. Ms. O’Connell had not licensed Pepper because the vet bill was expensive. Pepper is
neutered and she will get him microchipped soon. She also plans to do muzzle training
soon. Ms. O’Connell cannot afford professional training because money is very tight
right now.

Brandon Heese Testimony

12. Brandon Hesse testified that his back was turned to the incident and did not see the bite.
Pepper is really protective over the property.

Legal Standards

13. Does Pepper meet the definition of “potentially dangerous animal”? KCC 11.04.230.F.
Per KCC 11.01.320:

A. “Potentially dangerous animal” means any animal that when unprovoked:
1. Bites or inflicts injury on a human or domesticated animal;

2. Chases or approaches a person upon the streets, sidewalks,
or any public grounds in a menacing fashion or apparent
attitude of attack;

3. Has a known propensity, tendency, or disposition to attack,
to cause injury, or otherwise to threaten the safety of humans
or domestic animals; or

4. Jointly engages, with one or more animals in conduct
meeting subsections A.1., A.2., or A.3., of this section, in which
case all animals are deemed potentially dangerous, absent an
affirmative demonstration that a specific animal was not
responsible for a qualifying act.

B. Regardless of provocation, an animal is a “potentially dangerous animal” if
it enters onto private property without the consent of the owner or occupant

and bites a human or animal or chases or approaches a person in a menacing

fashion or apparent attitude of attack.

C. An animal shall not be declared a “potentially dangerous animal” if the
threat, injury, or bite alleged to have been committed by the animal was
sustained by a person who was at the time committing a willful trespass upon
the premises occupied by the owner of the animal, or who was abusing or
assaulting the animal, or who was committing, or attempting to commit a
crime. This exclusion does not apply to actions taken in defense of oneself,
other humans, animals, or property.

14. We do not grant substantial weight or otherwise accord deference to agency
determinations. Exam. R. XV.F.3. For those matters or issues raised in an appeal
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15.

16.

17.

18.

statement, Animal Services bears the burden of proving by a preponderance of the
evidence both the violation and the appropriateness of the remedy it has imposed. KCC
20.22.080.G; .210.B.

Analysis

Mr. Henrickson was lawfully on Pepper’s property to help move a trailer. He asked Ms.
O’Connell if he could use her bathroom. She agreed, and he followed her towards the
house. At no point did Mr. Henrickson attempt to engage a tethered Pepper or get any
closer than six feet to him, while staying approximately 10 feet behind Ms. O’Connell.
Yet Pepper lunged at him, bit his arm, and shook it, leaving a gash. Ex. D4.

However, Animal Services must also prove that, more likely than not, the bite was legally
unprovoked. Our code defines provocation as “to torment, agitate, or harass an animal
immediately before the attack, chase, or menacing behavior, [and] does not include
actions taken to defend oneself, other humans, animals, or property.” KCC 11.01.350.
We understand that Pepper is, by Ms. O’Connell’s own admission, high-strung and very
protective of her. But our inquiry is not whether one would expect a dog with Pepper’s
disposition to react like Pepper did on October 10, but instead how an average dog,
neither unusually aggressive nor unusually docile, would react to an agitating act.! An
average dog would not have responded to the scenario presented on October 10 by
lunging and biting (not to mention shaking) Mr. Henrickson’s arm. Pepper’s reaction was
grossly disproportionate to Mr. Henrickson simply following Ms. O’Connell to use her
bathroom.?

Animal Services has shown that Pepper bit and inflicted injury on a person without
provocation, thus qualifying Pepper as “potentially dangerous.” We admit into the record
character references for Pepper, exhibit A1l. However, the code standard is oz, say, that a
dog qualifies as potentially dangerous when it bites a person while unprovoked, unless,
the owner can show the dog is generally a good dog. Pepper meets the actual code
criteria for potentially dangerous; that is all Animal Services needed to prove.

We do not think the $500 penalty that attaches to a potentially dangerous designation is
appropriate here. Where an owner shows that (on the front end) the animal did
something despite—not due to a lack of—their responsible behavior and/or (on the
back end) they have taken steps after the violation to avoid a recurrence, we often reduce
the otherwise applicable penalty. On the front end, Ms. O’Connell had, prior to October
10, recognized Pepper’s need for training and tried to arrange for it. On the date in
question, she did what a responsible owner with the reactive dog would do with
visitors—tether Pepper. And after the fact she obtained a prescription for, and has given
Pepper, anti-anxiety medicine, and she now uses a prong collar. Finally, in considering
whether a fine is excessive, we weigh not only the proportionality of the penalty to the
underlying violation but also to the person’s ability to pay. City of Seattle v. Long, 493 P.3d
94, 114 (2021). We find a significant penalty reduction is in order.

! Bradacs v. Jiacobone, 244 Mich. App. 263, 273, 625 N.W.2d 108, 113 (2001) (citing Kirkbam v. Will, 311 1ll. App. 3d 787,
792, 724 N.E.2d 1062 (2000)).
2 Strogp v. Day, 271 Mont. 314, 319, 896 P.2d 439 (1995); Bradacs at 273—75; Kirkbam at 792.
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19. Forward-looking, if Ms. O’Connell wishes to retain Pepper, she will need to follow the
requirements for keeping a potentially dangerous animal in King County, an order we
attach to this decision, so there is no confusion going forward. Ex. D7 at 003. In
addition to the micro-chipping and containment requirements, she will need to annually
obtain a potentially dangerous animal registration, in addition to an annual pet license.
We do not know whether, just as she is apparently eligible for a reduction from $30 to
$15 for the annual pet license, there could be any reduction in the $125 potentially
dangerous animal registration fee; Ms. O’Connell could check with Animal Services.
Then Ms. O’Connell will need to weigh and decide whether, given her financial
constraints, it is in her best interest to retain Pepper or instead to conserve her financial
resources and rehome Pepper or surrender him to Animal Services.

20.  If Ms. O’Connell decides to rehome Pepper to a new owner who lives in unincorporated
King County or one of the 24 cities within King County that contracts with Animal
Services? is not clear how the potentially dangerous animal designation is treated, what if
any process must be followed, and what if anything the new owner would need to meet.
The code is clear what happens for ownership transfers involving a dangerons animal, but
(unless we are missing anything) there is no similar guidance for what happens for a
potentially dangerous animal. Compare KCC 11.04.285.F with .275. If Ms. O’Connell rehomes
Pepper she should provide Animal Services with the new owner’s contact information,
which will wash her hands of the matter.

DECISION:

1. We deny Ms. O’Connell’s appeal as to Pepper’s potentially dangerous animal designation
and compliance order, but we reduce the $500 penalty to $100.

2. Ms. O’Connell may have until March 1, 2024, to cither:

a. apply for a potentially dangerous animal registration for Pepper as set forth in the
one-page attachment, along with applying for a pet license with the reduced fee
($15 instead of $30 annual pet license), and microchip Pepper; or

b. Re-home Pepper and provide Animal Services with the new owner’s contact
information; or

C. Surrender Pepper to Animal Services.

3 In addition to unincorporated King County, the contract cites where the same legal standard applies are currently:

A. Beaux Arts Village B. Bellevue C. Black Diamond
D. Carnation E. Clyde Hill F. Covington

G. Duvall H. Enumclaw L Issaquah

J. Kenmore K. Kent L. Lake Forest Park
M. Maple Valley N. Mercer Island O. Newcastle

P. North Bend Q. Redmond R. Sammamish

S. SeaTac T. Shoreline U. Snoqualmie

V. Tukwila W. Woodinville X. Yarrow Point
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ORDERED January 31, 2024.

TR //
David Spohr
Hearing Examiner

NOTICE OF RIGHT TO APPEAL

King County Code 20.22.040 directs the Examiner to make the County’s final decision for this
type of case. This decision shall be final and conclusive unless appealed to superior court by
March 1, 2024. Either party may appeal this decision by applying for a writ of review in superior
court in accordance with chapter 7.16 RCW.

MINUTES OF THE JANUARY 24, 2024, HEARING IN THE APPEAL OF
PAULETTE O’CONNELL, REGIONAL ANIMAL SERVICES OF
KING COUNTY FILE NOS. V23014820 and V23014822

David Spohr was the Hearing Examiner in this matter. Participating in the hearing were Chelsea
Eykel, Gerald Henrickson, and Paulette O’Connell. A verbatim recording of the hearing is

available in the Hearing Examiner’s Office.

The following exhibits were offered and entered into the record by Animal Services:

Exhibit no. D1 Regional Animal Services of King County staff report

Exhibit no. D2 RASKC investigation report no. A23006043

Exhibit no. D3 Online Complaint form of October 10, 2023, incident by Gerald
Henrickson, dated October 12, 2023

Exhibit no. D4 Photograph of Mr. Henrickson’s injuries

Exhibit no. D5 Official Animal Confinement Notice

Exhibit no. D6 Notice of violation no. V23014822-A23006043, issued October 18, 2023

Exhibit no. D7 Potentially Dangerous Animal designation V23014820

Exhibit no. D8 Appeal

Exhibit no. D9 Map of subject area

The following exhibits were offered and entered into the record by the appellant:

FExhibit no. Al Letters
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CERTIFICATE OF SERVICE
SUBJECT:  Regional Animal Services of King County file nos. V23014820 and V23014822
PAULETTE O°CONNELL
Animal Services Enforcement Appeal
I, Lauren Olson, certify under penalty of perjury under the laws of the State of Washington that

I transmitted the REPORT AND DECISION to those listed on the attached page as follows:

X] EMAILED to all County staff listed as parties/interested persons and parties with e-mail
addresses on record.

laced with the United States Postal Service, through Quadient-Impress, with sufficient
% g P

postage, as FIRST CLASS MAIL in an envelope addressed to the non-County employee
patties/interested persons to addresses on record.

DATED January 31, 2024.

Lauren Olson
Legislative Secretary
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