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FINDINGS AND CONCLUSIONS:
Overview

1. Cory and Jayme Baer appeal a Regional Animal Services of King County (Animal
Services) violation notice declaring their dog, Stanley, vicious and needing to be
confined. After hearing the witnesses’ testimony and observing their demeanor, studying
the exhibits admitted into evidence, and considering the parties’ arguments and the
relevant law, we grant the Baers appeal.
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Background

On September 12, 2023, Animal Services issued violation notice V23014683 to Mr. Baer
for Stanley qualifying as potentially dangerous for a September 9 incident. Exs. D5, Do6.
Mr. Baer timely appealed. Ex. D7.

On October 19, we dismissed V23014683 without prejudice. Because the incident
occurred within Woodinville city limits, and Woodinville has yet to adopt the July 2023
County code amendments that created a pozentially dangerous violation and designation for
most of King County, Stanley could not possibly qualify as potentially dangerous. We
noted that if Animal Services wish to pursue enforcement, it would need to re-issue an
updated violation notice.

On October 30, Animal Services issued violation notice V23014866 to Mr. Baer for
Stanley qualifying as vicions and needing to be confined for the same September 9
incident. Ex. D9. Mr. Baer timely appealed the reissued violation notice. Ex. D10.

We went to hearing on February 6, 2024.

Hearing Testimony

Apnne Bailey Testinony

6.

Anne Bailey testified that on September 9, her eight-year-old daughter and a friend biked
to a nearby convenience store. Ms. Bailey received a call from her daughter, who said
something had happened, and she was crying. A woman on the phone [Ms. Baer] told
Ms. Bailey that her daughter had been bit by a dog but the wound did not need stitches.
Ms. Bailey arrived at the convenience store and assessed that her daughter and the friend
were okay. Her daughter was upset and there was blood on her. Stanley was in a sit and
was very well trained and under control. Her daughter’s friend does not like dogs, so she
left.

Ms. Bailey had a brief conversation with Ms. Baer. Ms. Bailey has worked with her
daughter to ask a dog owner for permission before going to pet their dog. Ms. Baer told
Ms. Bailey that the daughter asked to pet Stanley while she reached out her hand. Ms.
Baer did not tell her that Ms. Bailey’s daughter dropped her bike or helmet before the
bite.

Ms. Bailey’s daughter told her that Stanley pushed her down and bit, and she then closed
her eyes. Ms. Bailey’s daughter was bitten on her chest. Ex. D4. There are residual scars
that will fade with time. The daughter is now skittish around large dogs.

Her children and others in the neighborhood frequently visit that convenience store,
where the owners are so welcoming,.
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Cory Baer Testimony

10.

11.

Cory Baer testified that as he walked up to the convenience store, he noticed Ms. Bailey’s
daughter and her friend sitting on the curb. Stanley did not react to them at all. Mr. Baer
was inside the convenience store with his daughter during the incident. He exited and
Ms. Baer said Stanley had bitten the girl. Ms. Bailey arrived, and Mr. Baer kept Stanley
away as she and Ms. Baer spoke.

Stanley receives people well when he is in a sit or laying position. He believes Stanley
may have been startled. Since the incident, he does not let anyone approach Stanley.
They use a six-foot leash with Stanley but usually only leave two feet for him and wrap
the rest around their hands.

Jayme Baer Testinony

12.

13.

14.

15.

16.

Jayme Baer testified that she did not notice the girls as she approached the convenience
store. She stood outside the store with Stanley on a leash. Ms. Bailey’s daughter and her
friend came around the bush and rode up to Ms. Baer. The daughter got off her bike,
threw or set down her bike a few feet away, and threw her helmet on the ground. She
asked if Stanley was friendly and reached towards Stanley. Stanley stood up and bit the
gitl on the chest. Ms. Baer does not recall the girl falling or being knocked down. Ms.
Baer pulled back Stanley and checked on the girl. Stanley was very well-behaved after the
bite.

Stanley is eight years old and has never done something like this before. Stanley is 180
pounds. She usually has Stanley sit when people want to pet him because he may knock
them over due to his size.

Legal Standards

Does Stanley qualify as “vicious,” meaning “having performed the act of, or having the
propensity to do any act, endangering the safety of any person, animal or property of
another, including, but not limited to, biting a human being or attacking a human being
or domesticated animal without provocation,” with a violation itself framed as, “Any
animal that has exhibited vicious propensities and constitutes a danger to the safety of
persons or property off the animal’s premises or lawfully on the animal’s premises.”
WMC 6.02.020, .220.8.

We do not grant substantial weight or otherwise accord deference to agency
determinations. Exam. R. XV.F.3. For those matters or issues raised in an appeal
statement, Animal Services bears the burden of proving by a preponderance of the
evidence both the violation and the appropriateness of the remedy it has imposed. KCC
20.22.080.G; .210.B.

Analysis

The child was not available to testify, so we only have hearsay from her account
(statements Ms. Bailey recalled her daughter recounting about what happened). Mr. Baer
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17.

18.

19.

also did not personally witness the critical seconds, only noting that when they walked
past the girl and her friend who were sitting on the curb Stanley had no reaction and
them describing Stanley’s calm demeanor after Mr. Baer exited the store. So that leaves
us essentially with Ms. Baer’s version, that as the girls started riding away from the store,
they circled around. The child tossed or set down her bike a few feet away, tossed her
helmet, and reached for Stanley. Stanley then bit the child’s chest.

Because Woodinville has not updated its code, it has no definition of “provocation.”! In
animal jurisprudence, reviewing courts focus on how an average dog, neither unusually
aggressive nor unusually docile, would react to an agitating act.? Reaching out to pet a
dog typically does not count as legal provocation.? An average dog would not have bit
the child’s hand, let alone her chest. And a key touchstone of courts’ analyses is that
“provocation” requires the dog’s reaction be roughly proportional to the victim’s act.*
Stanley’s reaction was not proportional to the child’s actions that day.

That would be enough to qualify Stanley as “potentially dangerous,” since a “A.
‘Potentially dangerous animal’ means any animal that when unprovoked: 1. Bites or
inflicts injury on a human or domesticated animal.” KCC 11.01.320. However, as of the
September 9 incident (and even of today’s writing) Woodinville had not (and has not)
updated its code. There was (and is) no “potentially dangerous” designation flowing
from events inside Woodinville city limits. Instead, Woodinville still employs the old
“vicious” designation. And thus Animal Services must show not only that Stanley
“performed the act of... endangering the safety of any person... including, but not
limited to, biting a human being. .. without provocation”—which Stanley did on
September 9—but also that Stanley “constitutes a danger to the safety of persons... off
the animal’s premises.” WMC 6.02.020, .220.8.

While an unprovoked bite is typically enough to satisfy that burden—after all, what is
better evidence that a dog constitutes a danger than evidence that, given some set of
circumstances not arising to “provocation,” a dog will bite a person—in some appeals
we have found extenuating circumstances such that we have overturned a viciousness
designation even after an unprovoked bite.

e Here the endangering act was at the low end of the vicious spectrum. Though any
bite (or even an attempted bite) is serious, especially when the victim is a child, the
superficial red marks and lack of real bruising from a 180-1b dog’s teeth reflect a
“back off” nip—and a very minor one at that—versus a focused bite.

e Ours is not a scenario where, say, Stanley nipped the girl as he initially passed her on
the sidewalk. Instead, a leashed Stanley was sitting calmly when she approached him

!'The new code defines “provocation” and as “to torment, agitate, or harass an animal immediately before the attack,

chase, or menacing behavior, [and] does not include actions taken to defend oneself, other humans, animals, or
property.” KCC 11.01.350. That does not apply to the September 9 incident.

2 Bradacs v. Jiacobone, 244 Mich. App. 263, 273, 625 N.W.2d 108, 113 (2001) (citing Kirkhan v. Will, 311 1ll. App. 3d 787,
792, 724 N.E.2d 1062 (2000)).

3 State v. Ruisi, 9 Neb. App. 435, 443, 616 N.W.2d 19, 26 (2000).

* Stroop v. Day, 271 Mont. 314, 319, 896 P.2d 439 (1995); Bradacs at 273—75; Kirkhan at 792.
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without warning to make contact with him. That is not quite “provocation,” but also
not a scenario where Stanley initiated the contact.

e Rather than the continuing aggression we often see in these cases, Stanley’s was a
split-second reaction that ended as quickly as it started. Stanley was calm immediately
before and after the nip and showed no previous or further hostility.

e Animal Services did not dispute that there was no prior history that would have put
the Bares on notice prior to September 9. And the Baers have taken steps since
September 9 to keep would-be petters away.

20.  In sum, we cannot find that Animal Services has shown that Stanley constitutes a danger.
The Baer’s are catching a break, because if the incident had occurred almost anywhere
outside of Woodinville city limits, it would have qualified Stanley as “potentially
dangerous.” But it happened in Woodinville, and our role is to interpret the codes “as
they are written, and not as we would like them to be written.” Brown v. State, 155 Wn.2d
254, 268 (2005) (citations omitted). We overturn the viciousness violation and
compliance order.

DECISION:

We GRANT the Baer’s appeal.

ORDERED February 8, 2024.

e //,.,/
David Spohr
Hearing Examiner

NOTICE OF RIGHT TO APPEAL

King County Code 20.22.040 directs the Examiner to make the County’s final decision for this
type of case. This decision shall be final and conclusive unless appealed to superior court by
March 11, 2024. Either party may appeal this decision by applying for a writ of review in superior
court in accordance with chapter 7.16 RCW.
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MINUTES OF THE FEBRUARY 6, 2024, HEARING IN THE APPEAL OF CORY
AND JAYME BAER, REGIONAL ANIMAL SERVICES OF KING COUNTY

FILE NO. V23014866-A23005484

David Spohr was the Hearing Examiner in this matter. Participating in the hearing were Chelsea

Eykel, Anne Bailey, Cory Baer, and Jayme Baer. A verbatim recording of the hearing is available

in the Hearing Examiner’s Office.

The following exhibits were offered and entered into the record by Animal Services:

Exhibit no.
Exhibit no.
Exhibit no.

FExhibit no.
Exhibit no.

Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.

D1
D2
D3

D4
D5

Do
D7
D8
D9
D10
D11

Regional Animal Services of King County staff report

RASKC investigation report no. A23005484

Online Complaint form of September 9, 2023, incident by Anne Bailey,
dated September 11, 2023

Photograph of Ms. Bailey’s daughter’s injuries

Notice of violation no. V23014683-A23005484, issued September 12,
2023

Potentially Dangerous Animal declaration V23014681-A23005484
Appeal, received October 4, 2023

Hearing Examiner’s Summary Order, dated October 19, 2023

Notice of violation no. V23014866-A23005484, issued October 30, 2023
Appeal, received November 24, 2023

Map of subject area
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