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FINDINGS AND CONCLUSIONS:
Overview

1. Jennifer Gue and Jose Nateras appeal a Regional Animal Services of King County
violation order for two dogs, Ariel and Haley, qualifying as potentially dangerous. After
hearing the witnesses’ testimony and observing their demeanor, studying the exhibits
admitted into evidence, and considering the parties’ arguments and the relevant law, we
deny Ms. Gue’s and Mr. Nateras’ appeal.
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Background

Scott Smith filed a complaint and submitted photographs of his dog, Cali’s, injuries. Exs.
D3-D4.

Animal Services issued Mr. Nateras a violation order and Ms. Gue a confinement order.
Exs. D5, D6. They timely appealed. Ms. Gue does not contest the running at large
violation. Exs. D7-D8. We went to hearing on January 22, 2024.

Hearing Testimony

Scott Smith Testimony

4.

Mzt. Smith has lived at his home for about 30 years. He takes Cali out for long walks
twice a day. Walking across a field is part of his usual walking path. On October 12,
2023, he was walking with Cali across the field, which had knee-high grass at the time.
They were walking south, parallel, and about 30-40 yards east of the neighboring sheep
fence. There were two dogs [Ariel and Haley] with a young man, [Jose Nateras|, walking
North, on the other side of the fence. There was a hole in the fence, usually where
coyotes come from to cross the field.

Ariel and Haley came through the hole and attacked Cali. One dog latched on to Cali’s
ear and her neck and the other latched onto various parts of Cali’s legs. Mr. Nateras
came under the fence to try to control the dogs. Mr. Smith tried opening the jaw of the
dog that was latching on to Cali’s ear and neck, but it was challenging to open. Mr.
Nateras was grappling with the other dog and even laid on him for a while before
carrying him away from the fence. Mr. Smith was finally able to pry the dog’s jaw open,
then shouted and charged at the dog to go home back under the fence where Mr.
Nateras and the other dog were at.

Mr. Smith grabbed Cali and walked away from that area, but the dogs returned. The dog
that initially latched on to Cali’s ear and neck, again attacked the same area. Mr. Smith
was on the ground grappling with that dog and shouting at it. He was able to unlatch the
dog’s mouth from Cali, and Cali ran away. The dog got a hold of Cali again. This
occurred a couple more times, each time prying the dog’s jaw open and holding the dog
so that Cali could run home. At that time, Mr. Smith is unclear where Mr. Nateras was
with the other dog.

Cali had a piece of his ear missing and had injuries behind his right ear, his hind legs, and
groin. Mr. Smith took Cali to the emergency vet. After returning from the vet, Mr.
Nateras and Ms. Gue came to his house to apologize. It took multiple visits to the vet
for Cali’s injuries to heal.

The same dogs had previously approached Mr. Smith and Cali along the driveway, from
about 60-70 yards away, but he was able to shout at them to turn around and they did.
The dogs were approaching slowly then, but in a threatening manner.
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10.

A couple of weeks before the hearing, Mr. Smith was walking with Cali when he came
across Mr. Nateras, who informed him that he was looking for Ariel and Haley. Mr.
Smith thanked him for the information and returned home. About thirty minutes later,
Mr. Nateras notified him that he had found the dogs inside the garage.

Mr. Smith is hoping to safely walk with Cali without fear of being attacked by Ariel or
Haley.

Jose Nateras Testimony

11.

12.

13.

On October 12, 2023, Mr. Nateras was dog sitting Ms. Gue’s [three| dogs at her home. It
was his second day at Ms. Gue’s home. In the early morning and in the afternoon, he let
Ariel, Haley, and Sadie outside without a leash to potty, and when he called their names,
they returned home. Mr. Nateras did the same in the evening; however, Ariel began
running towards the front of the house; he chased after her. He saw Ariel barking at Mr.
Smith, but he knew there was a fence, so he did not worry about it.

Suddenly, he saw Ariel go under a hole in the fence and attack Cali. Mr. Smith was
screaming and kicking at Ariel. Mr. Nateras was also screaming. After about 30 seconds
Ariel returned to Mr. Nateras, back through the hole. Ariel began walking back home
when Mr. Nateras saw Sadie walking down the driveway; he thought she was going
towards the road, so he went to get her. Then he saw Ariel and Haley go back under the
hole. The biting and barking started again, so Mr. Nateras jumped over the fence and
tried pulling them apart from Cali. After a couple of minutes, Ariel went back under the
fence; Mr. Smith was still dealing with Haley. Mr. Nateras saw Mr. Smith pulling Haley
off Cali, and she returned under the fence. Ariel and Haley went back home, and Mr.
Nateras apologized.

Mr. Nateras acknowledges that he received instructions from Ms. Gue to keep the dogs
on a leash, but since the dogs returned home with voice control in the morning, he was
confident that they would do the same in the evening.

Jennifer Gue Testimony

14.

15.

Ms. Gue instructed Mr. Nateras to take the dogs out on a leash, one at a time, because he
was new to dogs, and he is gentle and soft-spoken. Ms. Nateras checked on Mr. Nateras
in the morning and asked him if the dogs had leashes on; he replied that they did. On her
way home, Mr. Nateras informed her about the incident. When Ms. Gue arrived, she
examined the dogs and noticed that they also had some injuries which she cleaned up.

Ms. Gue apologized to Mr. Smith. The hole in the fence is about 200 feet off her
property, on an easement. Mr. Smith informed her that her dogs had barked at him in
the past, but he had yelled at them to go home, and they did. He also informed her that
the dogs have chased chickens on the easement. She was unaware of those situations.
She has never had a problem with her dogs in the over eight years she has had them. She
is always responsible with them and keeps them on her property.
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16.

17.

18.

Ms. Gue does not have fencing around her house. When she lets the dogs outside, she
typically stands in the doorway, watching them until she calls them back inside. The hole
in the fence is now fixed.

Legal Standards

Do Ariel and/or Haley meet the definition of “potentially dangerous animal”’? KCC
11.04.230.F. Per KCC 11.01.320:

A. “Potentially dangerous animal” means any animal that when unprovoked:
1. Bites or inflicts injury on a human or domesticated animal;

2. Chases or approaches a person upon the streets, sidewalks, or any
public grounds in a menacing fashion or apparent attitude of attack;

3. Has a known propensity, tendency, or disposition to attack, to cause
injury, or otherwise to threaten the safety of humans or domestic animals;
or

4. Jointly engages, with one or more animals in conduct meeting
subsections A.1., A.2., or A.3., of this section, in which case all animals are
deemed potentially dangerous, absent an affirmative demonstration that a
specific animal was not responsible for a qualifying act.

B. Regardless of provocation, an animal is a “potentially dangerous animal’ if it
enters onto private property without the consent of the owner or occupant and
bites a human or animal or chases or approaches a person in a menacing fashion
or apparent attitude of attack.

C. An animal shall not be declared a “potentially dangerous animal” if the threat,
injury, or bite alleged to have been committed by the animal was sustained by a
person who was at the time committing a willful trespass upon the premises
occupied by the owner of the animal, or who was abusing or assaulting the
animal, or who was committing, or attempting to commit a crime. This exclusion
does not apply to actions taken in defense of oneself, other humans, animals, or

property.

We do not grant substantial weight or otherwise accord deference to agency
determinations. Exam. R. XV.F.3. For those matters or issues raised in an appeal
statement, Animal Services bears the burden of proving by a preponderance of the
evidence both the violation and the appropriateness of the remedy it has imposed. KCC
20.22.080.G; .210.B.
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19.

20.

21.

22.

23.

24,

25.

Analysis

Here, we have Ariel and Haley left under Mr. Nateras’ care by Ms. Gue. Mr. Nateras had
specific instructions from Ms. Gue on how to care for the dogs, especially on how to let
them out. Mr. Nateras let the dogs out on three occasions that day.

The third time he let them out, Haley ran towards a hole under the fence (which is not
Ms. Gue’s fence but rather an easement), got under it, and found Mr. Smith and his dog
Cali (who had permission from the property owner to walk in the 40-acre field). Haley
began attacking Cali, and Mr. Nateras jumped the fence and was able to regain control of
Haley. A short while later, both Haley and Ariel got under the fence and began to attack
Cali again. Due to the attack, Mr. Smith took Cali to the vet where she was treated for
her injuries. Mr. Nateras admitted that he did not follow Ms. Gue’s instructions on how
to care for the dogs and let them out together without being secured by leashes.

Under KCC 11.01.320(1), an animal that, when unprovoked, “Bites or inflicts injury on a
human or domesticated animal” qualifies as a “potentially dangerous.” In our case, Haley

and Ariel approached Mr. Smith and his dog, Cali, and began attacking Cali.

KCC 11.01.350 states that “provocation” means “to torment, agitate, or harass an animal
immediately before the attack, chase or menacing behavior. It does not include actions
taken to defend oneself, other humans, animals or property.! Further, in animal
jurisprudence, reviewing courts focus on how an average dog, neither unusually
aggressive nor unusually docile, would react to an inciting act.? And a key touchstone of
courts’ analyses is that “provocation” requires the dog’s reaction to be roughly
proportional to the victim’s act.?

Mr. Smith simply walking in an adjacent field to the Gue property (which he had lawful
permission to be)—absent some other act by Mr. Smith or Cali against Ariel and Haley
or Ms. Gue or Mr. Nateras—does not qualify as provocation. Mr. Smith and Cali did not
take any action prior to the attack that would qualify as provocation.

Ms. Gue opined that Haley and Ariel may have smelled a deer and that could be the
reason they breached the fence and attacked Cali. Ex. D8. Even if this were the case, we
cannot find that an average dog who smelled a deer that may have been nearby (but not
visible at the time) would have attacked a dog walking in an adjacent field.

Attacking Cali was grossly disproportional to smelling a deer. For example, it would be
believable that an average dog who smelled a deer nearby or saw a deer would run up to
the fence and excitedly bark. However, for two dogs to go under the fence and attack a
dog so severely that they had to be hit, kicked, and choked (which are the tactics that Mr.
Smith and Mr. Nateras engaged in to stop the attack of Cali) to disengage not once but
twice is grossly disproportionate to any incitement.

' KCC 11.01.350.

2 Bradacs v. Jiacobone, 244 Mich. App. 263, 273, 625 N.W.2d 108, 113 (2001) (citing Kirkham v. Will, 311 Ill. App. 3d 787,
792, 724 N.E.2d 1062 (2000)).

3 Strogp v. Day, 271 Mont. 314, 319, 896 P.2d 439 (1995); Bradacs at 273-75; Kirkham at 792.
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20.

27.

28.

29.

30.

In her appeal statement, Ms. Gue provided that Haley and Ariel are kind, obedient, and
good dogs and are not used to being kicked, hit, or choked. Ex. D8. Per our statute, any
actions taken to defend oneself does not qualify as “provocation.” Mr. Smith and Mr.
Nateras only engaged in hitting, kicking, and choking Haley and Ariel affer they attacked
Cali. There is no indication that Mr. Smith or Cali engaged in any act that provoked
Haley and Ariel to attack Cali.

Additionally, KCC 11.01.320(B) provides: “Regardless of provocation, an animal is a
“potentially dangerous animal” if it enters onto private property without the consent of
the owner or occupant and bites a human or animal or chases or approaches a person in
a menacing fashion or apparent attitude of attack.” So even if we found provocation
here, which we do not, we would still uphold the potentially dangerous dog designation
because Ariel and Haley entered onto the adjacent property (which is not owned by Ms.
Gue) without the consent of the property owner and bit an animal (Cali) who had the
lawful permission of the property owner to be there.

We accept Ms. Gue’s assertion that Haley and Ariel are normally obedient, kind, and
good dogs. We appreciate Ms. Gue and Mr. Nateras taking responsibility for Haley’s and
Ariel’s actions. We acknowledge that dogs can act out of character on any given day.
However, the potentially dangerous dog criteria focus is on how an average dog, neither
unusually docile nor unusually aggressive, would act in a similar situation. Our statute
focuses on a particular event rather than on the dog’s entire life. The inquiry is not
whether they are generally “bad dogs,” but whether the dogs could be potentially
dangerous in certain circumstances. We do not find that an average dog would have
behaved as Haley and Ariel did on October 12, 2023. Therefore, Haley and Ariel qualify
as potentially dangerous dogs.

As to the dollar amount for the potentially dangerous dog violation, we understand the
financial predicament that Mr. Nateras finds himself in. We certainly do not want to
hinder the future success of a person because he found themselves in an unintended and
unfortunate situation.

Reviewing courts have analyzed whether a person’s ability to pay should be taken into
consideration when imposing fines. The Eighth Amendment descended from the Magna
Carta, which sought to “forbid penalties so large as to deprive [a person] of his
livelihood”; in considering whether a fine is excessive, we consider not only the
proportionality of the penalty to the underlying act but also the person’s ability to pay.*
Mr. Nateras provided in his appeal statement that he has “less than $200 and no job,” as
well as no housing, which was the reason he was staying at Ms. Gue’s home. We find a
penalty reduction is in order.

4 City of Seattle v. Long, 493 P.3d 94 (2021).
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DECISION:

1. We uphold the November 2, 2023, potentially dangerous designation for Ariel and
Haley.

2. We reduce the potentially dangerous dog designations from $1000 ($500 for each dog),
to $200 ($100 for each dog). The $100 fine ($50 for each dog) for the running at large
violations remains. The total owed to Animal Services is $300 ($200 for the potentially
dangerous dog violations and $100 for the running at large violations).

ORDERED February 5, 2024.

Leila Arefi
Hearing Examiner pro tem

NOTICE OF RIGHT TO APPEAL

King County Code 20.22.040 directs the Examiner to make the County’s final decision for this
type of case. This decision shall be final and conclusive unless appealed to superior court by
March 6, 2024. Either party may appeal this decision by applying for a writ of review in superior
court in accordance with chapter 7.16 RCW.
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MINUTES OF THE JANUARY 22, 2024, HEARING IN THE APPEAL OF
JENNIFER GUE AND JOSE NATERAS, REGIONAL ANIMAL SERVICES OF
KING COUNTY FILE NOS. V23014879 & V23014880

Leila Arefi was the Hearing Examiner pro tem in this matter. Participating in the hearing were
Chelsea Eykel, Scott Smith, Jennifer Gue, and Jose Nateras. A verbatim recording of the hearing

is available in the Hearing Examiner’s Office.

The following exhibits were offered and entered into the record by Animal Services:

Exhibit no. D1 Regional Animal Services of King County staff report

Exhibit no. D2 RASKC investigation report no. A23006350

Exhibit no. D3 Online Complaint form of October 12, 2023, incident by Scott Smith,
dated October 27, 2023

Exhibit no. D4 Photograph of Cali’s injuries

Exhibit no. D5 Notice of violation no. V23014879-A23006350, issued November 2, 2023

Exhibit no. D6 Potentially Dangerous Animal designation V23014879

Exhibit no. D7 Mzr. Nateras” Appeal, received November 13, 2023

Exhibit no. D8 Ms. Gue’s Appeal, received November 13, 2023

Exhibit no. D9 Map of subject area
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