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FINDINGS AND CONCLUSIONS:
Overview

1. Subrata Bardhan and Barna Chatterjee (Appellants) challenge a notice and order
designating their dog, Gablu, as vicious, requiring that Gablu be muzzled, and assessing a
$500 fine. After hearing the witnesses’ testimony and observing their demeanor, studying
the exhibits admitted into evidence, and considering the parties’ arguments and the
relevant law, we deny their appeal as to the viciousness designation and muzzling
requirement, but—finding Appellants to be responsible owners both before and after the
altercation—we significantly reduce the monetary penalty.
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Background

On November 16, 2023, Regional Animal Services of King County (Animal Services)
issued violation notice V23014923-A23006569 to Ms. Chatterjee for her dog, Gablu,

qualifying as vicious and needing to be confined. Ex. D6. Due to a paperwork glitch,

Animal Services did not include any particular confinement terms beyond “have your
dog wear a muzzle while off the property.” Ex. D6-001.

The Appellants timely appealed. Ex. D7. We went to hearing on January 16, 2024.

Hearing Testimony

Vitaliana Conforti Testinony

4.

Vitaliana Conforti testified that every evening she and her husband, Mr. Azure, walk
their dog, Duke, down Forest Drive. They had seen Mr. Bardhan and his dog [Gablu] on
walks before. Gablu would pull hard on his leash, so they would generally avoid Gablu.

On November 7, 2023, Ms. Conforti, Mr. Azure, and Duke were on a walk heading
south on Forest Drive towards 148th. They saw Mr. Bardhan and Gablu, who were on
the southside of 148th, so they started to cross west across Forest Drive. Out of the
corner of her eye, Ms. Conforti saw that Gablu was loose, and Mr. Bardhan had let go of
the leash. Ms. Conforti said, “It’s loose.” Gablu bolted towards them; he was not
sauntering.

Ms. Conforti dove for Duke and somehow ended up on the ground in the middle of
Forest Drive. She was not sure if she was knocked down or if she went down by herself.
She was flailing about trying to get to Duke. Gablu ran towards them and was intent on
getting to Duke. Ms. Conforti was in the middle of the scuffle, with Duke jumping
around and Gablu trying to get around her to Duke. Ms. Conforti does not recall Gablu
barking or growling (either that day or during previous encounters).

Gablu then bit Ms. Conforti’s right arm three times. There were two quick bites,
followed by an additional, deeper bite. Gablu bit through both layers of her ski jacket,
which has an inner lining below an outer Gore-Tex layer.

Mzr. Azure pushed Gablu off Ms. Conforti, and Gablu ran off. Ms. Conforti scooped up
Duke and checked him for wounds. Duke was fine but Ms. Conforti realized she was
bleeding. She reached the other side of Forest Drive and told Mr. Bardhan, who was on
66th, that she was bleeding.

Ms. Conforti called 911 and walked home. The EMTs met her at her house, and the
police then arrived. Ms. Conforti took photos of her wounds. Her left arm, knees, and
hip were bruised. Ex. D4. She went to urgent care, who did an x-ray, and cleaned and
bandaged her arm. One of the punctures on Ms. Conforti’s arm is still obvious; the other
two are just scats. The police went to the Bardhan/Chattetjee residence to get Gablu’s
rabes vaccination record.
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Tony Azure Testimony

10.

11.

12.

13.

Tony Azure testified that while walking with Ms. Conforti and Duke towards the Forest
Drive/148th intersection, they saw Gablu and Mr. Bardhan. They had encountered
Gablu on previous walks. When Gablu sees Mr. Azure, Ms. Conforti, and Duke, his
demeanor changes; Gablu is focused and pulling or lunging towards them. They typically
turn and walk in a different direction when that happens.

So, on November 7 Mr. Azure, Ms. Conforti, and Duke began crossing Forest Drive to
avoid Gablu. As they crossed the street, he heard Ms. Conforti say, “It’s loose.” Mr.
Azure turned and saw Gablu running at a high speed toward them. He tried to get
between Gablu and Ms. Conforti and Duke, but Gablu ran by him. Mr. Azure turned
around and saw Ms. Conforti on the ground. Duke was on one side of her and Gablu
was right next to her other side.

Mzt. Azure used his hands to push Gablu away, and Gablu left. Mr. Azure did not see
Gablu bite Ms. Conforti. He turned to check on Ms. Conforti and stopped a car so they
could get to the other side of the road. Mr. Azure saw that Gablu was by Mr. Bardhan.
Ms. Conforti said she had been bitten.

Mr. Azure, Ms. Conforti, and Duke no longer walk in the area of the incident. They now
take a different path.

Subrata Bardhan Testimony

14.

15.

16.

17.

18.

Subrata Bardhan testified that he was walking Gablu on 65th. It was raining, and he was
walking on a downward slope that was slippery and mossy. Mr. Bardhan slipped, fell, and
hurt his back. In the process, he lost his hold on Gablu’s leash. Gablu saw Duke in the
middle of Forest Drive and ran towards him. Mr. Bardhan believes Gablu just wanted to

play.

Mr. Bardhan heard shouting, got up, and ran towards Gablu. He saw arms flailing, Gablu
trying to play, and Ms. Conforti on the ground. Ms. Conforti tried to pick up Duke and
lift him up. Gablu may have become overstimulated and accidentally sunk his teeth into
Ms. Conforti’s arm. Mr. Bardhan apologized to Ms. Conforti.

Gablu has never shown an ounce of viciousness towards anyone. Gablu just wants to
play. He has never bitten anyone. Gablu goes to the dog park where he is gentle and
playful with other dogs.

Gablu is sensitive to his ears; he does not like anyone touching them. Gablu never tried
to bite or bark when the vet tried to examine his ears; Gablu just tried to get away. Ex.
D5-003. They did obedience training after the June 2022 vet visit.

Mr. Bardhan asked the Animal Services Officer if there was a training that would help
Gablu not get overstimulated. Gablu is three years old and weighs 148 pounds.
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19.

They no longer walk Gablu on the street, and instead walk him in the park using a prong
collar. Gablu behaves just fine. Ex. A1-A4.

Barna Chatterjee Testinony

20.

21.

22.

23.

24,

25.

Barna Chatterjee testified that she was not present for the November 7 incident. Ms.
Chatterjee knows that Mr. Bardhan slipped on November 7 because his back, elbow, and
heel were injured. She apologized for what happened.

Gablu was trained by Nicholas Franco at 12 weeks until 4 months old, May through
August 2020. Ex. A1. Gablu was neutered at 18 months old, in October 2021. After that,
Gablu was very reluctant to enter the vet clinic and would push away when the vet tried
to touch his ears. Gablu would shiver when he entered the vet. The vet recommended
training because of that behavior. Gablu completed more training after that, and he
received a certificate. The trainer said Gablu is a stubborn breed, but Gablu is very
playful with other dogs. Gablu is very playful; he likes playing with children and small
dogs.

Legal Standards

Does Gablu qualify as “vicious,” defined as, “performing the act of... endangering the
safety of any person, animal or property of another, including, but not limited to, biting a
human being or attacking a human being or domesticated animal without provocation,”
with “[a]ny animal that has exhibited vicious propensities and constitutes a danger to the
safety of persons or property off the animal’s premises or lawfully on the animal’s
premises” qualifying as a nuisance? BMC 8.04.060.BB, .300.H.

We do not grant substantial weight or otherwise accord deference to agency
determinations. Exam. R. XV.I.3. For those matters or issues raised in an appeal
statement, Animal Services bears the burden of proving by a preponderance of the
evidence both the violation and the appropriateness of the remedy it has imposed. KCC
20.22.080.G; .210.B.

Analysis

Oftentimes our decision comes down to a credibility gap between witnesses. That is not
the situation here. We found all four witnesses (three of whom were eyewitnesses to
November 7) credible. And Ms. Conforti was clear to distinguish what she did not know

(whether Gablu knocked her down) and what she did know (that Gablu bit her three
times, the first two minor and the third really piercing her).

We find the most likely version of events as follows. Gablu has a history of yanking on
its ownet’s leash to get at the Duke/Conforti/Azure party, leaping and pulling its owner
towards them. Having seen Mr. Bardhan previously struggle to contain Gablu
(unsurprising, given Gablu’s mass and overstimulation), Ms. Conforti and Mr. Azure
attempt to prevent any altercation by moving away from Gablu when they encounter
him on their walks.
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20.

27.

28.

29.

30.

On November 7, as the party walked down Forest Drive toward 66th/148th, they saw
Gablu up ahead, on the opposite side of 66th/148th. Gablu’s demeanor changed as he
focused on them and started pulling and lunging to get at them. The party tried to cross
the street to get away from Gablu. Unfortunately, likely due to slippery conditions and
slope, Gablu was able to pull Mr. Bardhan down, causing him to drop Gablu’s leash.

Gablu then charged across 66th/148th and Forest Drive toward the party. It is unclear
how Ms. Conforti made it to the ground, but once on the ground she tried to protect her
six-pound Duke from the 148-pound Gablu. Gablu bit her three times on the arm, the
third one piercing through the Gore-Tex layer and the insulation layer of her jacket and
drawing blood and leaving a large divot; she also bruised her knees and hip. Mr. Azure
then pushed Gablu off; Gablu return to Mr. Bardhan.

In normal conversation, we speak of “vicious” as meaning malicious or spiteful or
morally depraved. However, the legal standard we must apply is quoted above in
paragraph 22. That code criteria does not contain any element or inquiry related to
whether the animal did unnatural acts, did something with malicious intent, or is violent
most of the time, nor whether the animal’s owners are responsible people who take good
care of their pet. The standard is simply whether the animal performed an endangering
act and whether the animal constitutes a danger.

We get that Gablu is apparently normally good-natured, as Appellants’ testimony and
Gablu’s character references attest. Ex. Al. But that is not what happened on November
7. Even though the Duke/Conforti/Azute party were trying to walk away from Gablu,
Gablu yanked down Mr. Bardhan and broke free before charging at them. He then bit
Ms. Conforti three times. Whether he bit Ms. Bardhan to inflict injury on her, or because
he was frustrated at not being able to bite Duke, or because he thought it was all a game,
is not particularly relevant to the code standard we apply. Regardless of his motivation,
he bit a person, and here bit multiple times.

That bite, or here bites, only qualify Gablu as “vicious” where Animal Services can show
that, more likely than not, they were without legal provocation. In animal jurisprudence,
reviewing courts focus on how an average dog, neither unusually aggressive nor
unusually docile, would react to an agitating act.! An average dog would not have reacted
to a dog walking away from it by pulling its owner to the ground and charging across the
street to get at that dog. Ms. Conforti did not start the altercation; Gablu did when he
charged across the street at them. Her defensive reactions were justified under the
circumstances.? Her intervening to protect her dog and getting bitten in the process did
not make Gablu’s bites “provoked.”? Even if she had /i Gablu to get him away from
Duke it likely would not have been legal provocation for Gablu to bite her,* but that is
not what she did—she just tried to defensively shield Duke. Gablu’s reaction—biting

! Bradacs v. Jiacobone, 244 Mich. App. 263, 273, 625 N.W.2d 108, 113 (2001) (citing Kirkbam v. Will, 311 1ll. App. 3d 787,
792, 724 N.E.2d 1062 (2000)).

2 Giandalone v. Zepieri, 86 Misc. 2d 79, 80, 381 N.Y.S.2d 621 (1976).

3 Koivisto v. Davis, 277 Mich. App. 492, 493, 497, 745 N.W.2d 824 (2008).

* McBride v. XYZ Ins., 935 So. 2d 326, 332 (La. Ct. App. 2d Cir. 2006)
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31.

32.

33.

34.

35.

Ms. Conforti, even once and certainly multiple times—was grossly disproportionate to
Duke or Ms. Conforti’s actions.>

Gablu exhibited acts endangering at least Ms. Conforti’s safety, if not also Duke’s. Gablu
constitutes a danger to at least Ms. Conforti’s and Duke’s safety, even if he is apparently
non-violent with other dogs. Animal Services has proven that Gablu meets the code
criteria for this vicious dog designation. BMC 8.04.060.BB, .300.H. We sustain the
violation.

As to the confinement terms, typically Animal Services” notice and order includes several
items, such as one that (unless we amended it on appeal) precludes a dog from running
around in a sanctioned off-leash dog park. But here, due to a paperwork error, the only
requirement is for Gablu to wear a muzzle when off his property. Ex. D6 at 001. So
Gablu can continue running in sanctioned off-leash dog parks, provided his muzzle is
securely attached.

And that brings us to the monetary fine. Where an owner shows that (on the front end)
the animal did something despite—not due to a lack of—their responsible behavior
and/or (on the back end) they have taken steps after the violation to avoid a recutrence,
we often reduce the otherwise applicable penalty.

On first blush it did not appear that Appellant were responsible on the front end. On
closer inspection we find our initial impression incorrect.

e In June 2022, their vet recommended they get Gablu additional training, yet the only
evidence they submitted of training was back when Gablu was a puppy (i.e., well
before the vet’s warning). Ex. Al at 001. Yet we accept Ms. Bardhan’s and Ms.
Chatterjee’s testimonies that they did take Gablu for additional training after the vet’s
warning.

e Given the repeated lunging and leash-yanking on walks that Ms. Conforti and Mr.
Azure observed, it seemed like asking for trouble to take a reactive, 148-pound dog
on a walk until they could take additional steps to prevent him from busting loose.
Yet reading the character references and listening to Ms. Bardhan’s and Ms.
Chatterjee’s testimonies, we find that while it should have been foreseeable that
Gablu might break loose someday (given his size and drive), it was not foreseeable
that Gablu would bite someone if he did.

On the back end, Mr. Bardhan’s stubborn insistence—even after hearing Ms. Conforti’s
and Mr. Azure’s live testimony and being able to crossexamine them—that Gablu was
just “trying to play” is somewhat disturbing. Yet Appellants have taken steps to avoid a
recurrence. They now walk Gablu using a prong collar, which contains inward-facing
spikes that typically cause enough discomfort to the animal to keep it from yanking on its
lead. And they have kept Gablu muzzled when off his property which would prevent

him from biting someone again.

> Strogp v. Day, 271 Mont. 314, 319, 896 P.2d 439 (1995); Bradacs at 273—75; Kirkham at 792.
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36.  We find a penalty reduction is warranted.

DECISION:

1. We deny the appeal as to Gablu’s viciousness designation and requirement to be muzzled
when off Appellants’ property.

2. We partially grant the appeal as to the penalty amount, reducing the $500 penalty to
$300.

ORDERED January 23, 2024.

//—'Zj /,/..,/
David Spohr
Hearing Examiner

NOTICE OF RIGHT TO APPEAL

King County Code 20.22.040 directs the Examiner to make the County’s final decision for this
type of case. This decision shall be final and conclusive unless appealed to superior court by
February 22, 2024. Either party may appeal this decision by applying for a writ of review in
superior court in accordance with chapter 7.16 RCW.



V23014923-A23006569—Subrata Bardhan and Barna Chatterjee

MINUTES OF THE JANUARY 16, 2024, HEARING IN THE APPEAL OF
SUBRATA BARDHAN AND BARNA CHATTERJEE, REGIONAL ANIMAL
SERVICES OF KING COUNTY FILE NO. V23014923-A23006569

David Spohr was the Hearing Examiner in this matter. Participating in the hearing were Chelsea
Eykel, Vita Conforti, Tony Azure, Subrata Bardhan, and Barna Chatterjee. A verbatim recording
of the hearing is available in the Hearing Examiner’s Office.

The following exhibits were offered and entered into the record by Animal Services:

Exhibit no.
Exhibit no.

Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.

Exhibit no.
Fxhibit no.

D1
D2

D3
D4
D5
Do

D7
D8

Regional Animal Services of King County staff report

Online Complaint form of November 7, 2023, incident by Vita Conforti,
dated November 8, 2023

RASKC investigation report no. A23006569

Photograph of Ms. Conforti’s injuries

Veterinary Report

Notice of violation no. V23014923-A23006569, issued November 16,
2023

Appeal, received November 29, 2023

Map of subject area

The following exhibits were offered and entered into the record by the appellant:

Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.

Al
A2
A3
A4

Character Statements
Photographs

Video with newborn
Video at dog park
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