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FINDINGS AND CONCLUSIONS:

Overview

1. Mark O’Neill appeals a notice and order designating his dog, Peaches, potentially
dangerous. After hearing the witnesses’ testimony and observing their demeanor,
studying the exhibits admitted into evidence, and considering the parties’ arguments and
the relevant law, we deny Mr. O’Neill’s appeal, but we significantly reduce the penalty.
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Background

On November 30, 2023, Regional Animal Services of King County (Animal Services)
issued violation notice V23014951-A23006746 to Mr. O’Neill for his dog, Peaches,
qualifying as a potentially dangerous animal. Ex. D5, D6. Mr. O’Neill timely appealed.
Ex. D7. We went to hearing on January 31, 2024.

Hearing Testimony

Cyndy Tarrant Testimony

3.

Cyndy Tarrant testified that on November 23, 2023, she was finishing up a walk with her
husband. There is a metal, city installed barricade on 35® street. Foot traffic can pass the
barrier by walking on either side of it, but it deters vehicles from passing. The hedges
around the barricade make the walkway narrow. People must walk single file but are able
to pass without touching the surrounding bushes.

As Ms. Tarrant was passing alongside the barrier, she noticed children playing in the
street on the other side of the barrier. She was on the left side of her husband. When she
was about six feet past the barrier, she suddenly noticed a medium-sized dog [Peaches]
biting at her hand. She was about eight to ten feet from the children at that time.
Surprised, Ms. Tarrant pulled her hand away and slightly turned away from Peaches.
Peaches then bit the back of her left thigh and stepped away. One of the children
approached and grabbed Peaches’ collar. Another child brought over a leash and leashed
Peaches. Ms. Tarrant told the child that she had just been bitten.

Moments later, another couple passed by the barricade with their dog. Peaches pulled on
her leash and growled at the passing couple and their dog. The child and Peaches went
home.

Ms. Tarrant went home to address the wound. She then went to the house where the
incident took place in front of and told the gentlemen who answered the door about the
incident. Ms. Tarrant went home and called a consulting nurse. Later, Mr. O’Neill called
Ms. Tarrant and discussed what happened.

The wound on the back of Ms. Tarrant’s thigh felt like a giant scratch. Some areas of the
wound were deeper areas with skin fraying. The wound was about four inches long and
two to three inches wide. Severe bruising in the bite area occurred over the next few days
and weeks. It hurt when there was pressure on it, so sitting was painful. The bite tore Ms.
Tarrant’s pants.

Ms. Tarrant wants Peaches to be leashed and maybe muzzled in public.
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Mark O°Neill Testinony

9.

10.

11.

12.

13.

14.

15.

16.

Mark O’Neill testified that he does not believe that Peaches is potentially dangerous.
What happened was very unfortunate, and he apologized.

Without his knowledge, his daughter took Peaches on a walk. A neighbor notified him
about what happened. He then spoke with Ms. Tarrant on the phone. The barricade Ms.
Tarrant passed by is extremely overgrown. The weeds and bushes on the barricade are at
eye level. Mr. O’Neill is not sure why Peaches bit Ms. Tarrant.

Mr. O’Neill agrees that his eleven-year-old daughter is not responsible enough to keep
Peaches leashed. His daughter will not be allowed to walk Peaches unattended.

Peaches gets along with other dogs and is caring and loving. Mr. O’Neill’s family are avid
campers, and Peaches goes on camping and hiking trips at state parks with no issues.
Peaches is a cattle dog and likes to herd.

Legal Standards

Does Peaches qualify as “potentially dangerous”? KCC 11.04.230.F. In this case, the
applicable portion of the KCC 11.01.320 “potentially dangerous” definition is whether,
on November 23, Peaches, “when unprovoked: bit or inflict[ed] injury on a human or
domesticated animal.”

We do not grant substantial weight or otherwise accord deference to agency
determinations. Exam. R. XV.F.3. For those matters or issues raised in an appeal
statement, Animal Services bears the burden of proving by a preponderance of the
evidence both the violation and the appropriateness of the remedy it has imposed. KCC
20.22.080.G; .210.B.

Analysis

Here, we have Peaches who, unbeknownst to Mr. O’Neill, was out on a walk with his
eleven-year-old daughter. Mr. O’Neill’s daughter and Peaches were playing with some
other neighborhood children near a man-made barrier that serves as a dead-end in the
street. There is significant overgrowth and foliage around the barrier at approximately
eye level. Ms. Tarrant and her husband were passing on the narrow path next to the
barrier and overgrowth when they noticed the children playing. Ms. Tarrant was
approximately eight to ten feet away from the children when she was startled by Peaches
nipping at her hand. As she turned away, Peaches bit her on the thigh.

Under KCC 11.01.320(1), an animal that, when unprovoked, “Bites or inflicts injury on a
human or domesticated animal” qualifies as “potentially dangerous.” In our case,
Peaches approached Ms. Tarrant and first nipped at her hand. Then Peaches went a step
further and bit Ms. Tarrant in the thigh.
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KCC 11.01.350 states that “provocation” means “to torment, agitate, or harass an animal
immediately before the attack, chase or menacing behavior.”! Further, in animal
jurisprudence, reviewing courts focus on how an average dog, neither unusually
aggressive nor unusually docile, would react to an inciting act.? And a key touchstone of
courts’ analyses is that “provocation” requires the dog’s reaction to be roughly
proportional to the victim’s act.?

Ms. Tarrant simply walking in a neighborhood—absent some other act by Ms. Tarrant
against Peaches or Mr. O’Neill’s daughter (or any of the children for that matter)—does
not qualify as provocation. Ms. Tarrant did not take any action prior to the attack that
would qualify as provocation.

Mr. O’Neill opined that the bite occurred because sometimes Peaches gets excited and
her herding instincts kick in. We accept this and agree that certain working dog breeds
instinctually nip. However, Peaches went further than a nip and caused a wound that is
significantly more than a nip would have caused.

Mr. O’Neill provided that Peaches is not vicious and goes on family hiking and camping
trips without incident. He also explained that Peaches is a good and well-cared for family
dog. We accept this and appreciate Mr. O’Neill taking responsibility for the unfortunate
situation. Our focus is on a specific incident rather than the dog’s life as a whole. We
understand that dogs can act out of character for a number of reasons on any given day,
especially when children are in charge of animals. However, the potentially dangerous
dog criteria focus is on how an average dog, neither unusually docile nor unusually
aggressive, would act in a similar situation. We do not find that an average dog would
have bitten a person walking by at a distance of eight to ten feet. Peaches had to close
the distance to bite Ms. Tarrant.

If our facts had been different, we may have come to another conclusion. For example, if
Peaches were immediately confronted with someone coming through the overgrown
barrier and getting right in Peaches’ or the gitl’s face, perhaps an average dog would have
nipped in fear. However, a dog closing an eight-to-ten-foot distance, approaching
someone, nipping her hand, and then biting her thigh, is not how an average dog would
have acted under similar circumstances. It was grossly disproportionate to any incitement
Ms. Tarrant’s mere presence created. Peaches bit a person without provocation and
qualifies as potentially dangerous.

As to the dollar amount for the potentially dangerous dog violation, we often reduce the
otherwise applicable penalty where the incident occurred despite the steps the owner was
taking at the time of the violation and/or the steps the owner takes after an incident to
avoid any further occurrences. Mr. O’Neill took full responsibility for Peaches’ actions,
was very apologetic, and acknowledged that it was a mistake for his young daughter to be
out alone with Peaches. Mr. O’Neill also indicated that he has addressed the situation

1'KCC 11.01.350.

2 Bradacs v. Jiacobone, 244 Mich. App. 263, 273, 625 N.W.2d 108, 113 (2001) (citing Kirkham v. Will, 311 Ill. App. 3d 787,
792, 724 N.E.2d 1062 (2000)).

3 Stroop v. Day, 271 Mont. 314, 319, 896 P.2d 439 (1995); Bradacs at 273-75; Kirkham at 792.
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with his daughter, and she will not be taking Peaches out unsupervised. Because of this
and Mr. O’Neill’s professionalism with an unfortunate situation, we significantly reduce
the penalty for the potentially dangerous dog violation.

DECISION:

1. We uphold the potentially dangerous dog violation for Peaches.

2. We reduce the potentially dangerous dog penalty from $500 to $100.

ORDERED February 13, 2024.

Leila Arefi
Hearing Examiner pro tem

NOTICE OF RIGHT TO APPEAL

King County Code 20.22.040 directs the Examiner to make the County’s final decision for this
type of case. This decision shall be final and conclusive unless appealed to superior court by
March 14, 2024. Either party may appeal this decision by applying for a writ of review in superior
court in accordance with chapter 7.16 RCW.
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MINUTES OF THE JANUARY 31, 2024, HEARING IN THE APPEAL OF MARK
O’NEILL, REGIONAL ANIMAL SERVICES OF KING COUNTY
FILE NO. V23014951-A23006746

Leila Arefi was the Hearing Examiner pro e in this matter. Participating in the hearing were
Chelsea Eykel, Cyndy Tarrant, and Mark O’Neill. A verbatim recording of the hearing is
available in the Hearing Examiner’s Office.

The following exhibits were offered and entered into the record by Animal Services:

Exhibit no. D1 Regional Animal Services of King County staff report

Exhibit no. D2 RASKC investigation report no. A23006746

Exhibit no. D3 Online Complaint form of November 23, 2023, incident by Cyndy
Tarrant, dated November 24, 2023

Exhibit no. D4 Photograph of Ms. Tarrant’s injuries and torn pants (repaired in the
photo)

Exhibit no. D5 Notice of violation no. V23014951-A23006746, issued November 30,
2023

Exhibit no. D6 Potentially Dangerous Animal designation V23014950

Exhibit no. D7 Appeal, received December 28, 2023

Exhibit no. D8 Map of subject area
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