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FINDINGS AND CONCLUSIONS:

Overview

1. Janine and Charles Dyer appeal a Regional Animal Services of King County (Animal
Services) violation order for their cat, Reggie, trespassing on private property and
qualifying as potentially dangerous. After hearing the witnesses’ testimony and observing
their demeanor, studying the exhibits admitted into evidence, and considering the parties’
arguments and the relevant law, we uphold both the trespass and potentially dangerous
animal violations.
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Background

Carolyn Whittlesey filed a complaint for a November 22, 2023, incident involving a cat.
Ex. D2. Animal Services issued Ms. Dyer a violation order. Ex. D7.

The Dyers timely appealed. Ex. D9. We held a hearing on March 15.

Hearing Testimony

Mr. Whittlesey Testinony

4.

Mr. Whittlesey does not recall the date when he first met Mr. Dyer and Reggie. There
were two cats under a car near his property, and Mr. Whittlesey saw Mr. Dyer driving,
parking, then getting out to pick up Reggie from underneath the car. Mr. Whittlesey first
thought it was his own cat, but Mr. Dyer explained that it was his cat with his own
identification collar.

Between the time of that encounter to the November 22 incident, there were multiple
texts messages exchanged for Reggie being on the Whittlesey property multiple times.
Ex. D6. Reggie was aggressive towards Penny, holding her down and chasing her up a
tree. Reggie would also enter the Whittlesey home when they left their door open. In
another incident, Mr. Whittlesey heard a cat fight on the driveway and saw Reggie
holding Penny down. Mr. Whittlesey got his arms scratched trying to separate the cats.

On November 22 Mr. Whittlesey saw Reggie enter the yard and hide behind some
bushes. He could not find Penny. Mr. Whittlesey tried shooing Reggie away and thought
he left and went into the neighbor’s yard. About an hour later, Mr. Whittlesey came back
outside and saw fur everywhere, as if there had been a big cat fight. He found Reggie’s
collar on the lawn; Penny must have ripped off his collar as she was getting pummeled.
Mr. Whittlesey turned in the collar to the police; the police officer held up the collar and
said, ““That’s Reggie’s collar.” Later, Penny came home, beat up, and limping to the front
door.

Penny bears a scar and a slight limp from that incident and is now fearful of going
outside.

Carolyn Whittlesey Testimony

8.

Ms. Whittlesey testified that Reggie started coming onto their property between April to
November 2023. Ms. Whittlesey did not have time to take Penny to the vet after the
November 22 incident because they were busy with Thanksgiving plans.

Penny also seemed to be getting better from her injuries. Ms. Whittlesey reported the
incident with Animal Services because there seemed to be no efforts from Mr. Dyer in
controlling Reggie.
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Charles Dyer Testimony

10.

11.

12.

Mr. Dyer is seeking to reduce the fine and suspend the violation for up to one year.
Reggie wears a collar with a tracking device. He has gotten into the Whittlesey property.
Mr. Dyer does not dispute that Reggie wanders around and at times finds him on
Nextdoor, but he has not had any issues with Nextdoor, or other neighbors.

Since the November incident, Reggie now wears two trackers. Mr. Dyer is unaware of
any other incidents after November. One of the trackers is an Apple air tag that is not as
dependable, since it only picks up signal when it is around another Apple device, but the
other tracker is more accurate, and Mr. Dyer can grab Reggie as needed. On November
22, Reggie was wearing a regular collar without a tracker, only the air tag. Reggie loses his
collar often. The Dyers replaced Reggie’s collar with a new air tag shortly after the
incident.

Mr. Dyer testified that it could have been another cat involved in November and not
Reggie. Reggie is an outdoor cat so fencing him to his property is not feasible; it would
also be a change of pace for Reggie. The Dyers have invisible fencing for their dogs. Mr.
Dyer was out of town on November 22, but going forward, the Dyers plan to contain
Reggie in a kennel or have someone watch him when they are away.

Chelsea Eykel Testimony

13.

14.

15.

Sgt. Eykel testified that at the time of the incident, and at the time of writing the staff
report, Clyde Hill had not adopted the King County code revisions by reference. It has
now adopted the code by reference, but it has not taken effect yet.

Legal Standards

Here, the issue comes down to identity, with the Dyers questioning whether it was their
cat versus another cat or a bobcat that attacked the Whittlesey’s cat, Penny, on
November 22. It is Animal Services’ burden to show that, more likely than not, the
attacker was Dyers’ cat, Reggie.

We do not grant substantial weight or otherwise accord deference to agency
determinations. Exam. R. XV.F.3. For those matters or issues raised in an appeal
statement, Animal Services bears the burden of proving by a preponderance of the
evidence both the violation and the appropriateness of the remedy it has imposed. KCC
20.22.080.G; .210.B.

Analysis

Does Reggie Meet the Code Criteria for a Potentially Dangerons Animal?

16.

Mzt. Dyer questions whether his cat, Reggie, was the aggressor on November 22, 2023.
Mr. Dyer testified that there was no eyewitness to the incident and opined that there
could be another culprit for Penny’s injuries such as a bobcat or another cat. Although
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17.

18.

19.

20.

we agree with Mr. Dyer that no eyewitness saw how Penny was injured, there is strong
circumstantial evidence. We find our most likely scenario as follows.

Since Reggie’s collar was found among Penny’s hair on the Whittlesey property, we
deduce that the incident occurred on the Whittlesey property which Reggie did not have
permission to be on.

Reggie traveled from his home in Clyde Hill to the Whittlesey’s home in Yarrow Point.
Reggie entered the Whittlesey’s property, engaged in a fight with Penny, and tore out
large tufts of Penny’s fur which were strewn about the Whittlesey’s yard. In that scuffle,
Reggie lost his orange collar marked with the Dyers name and contact information. The
collar was found among Penny’s hair on the Whittlesey property.

We find it improbable that another cat or a bobcat was responsible for Penny’s injuries:

e Mr. Whittlesey witnessed Reggie on his property approximately an hour before he
found Penny’s fur and Reggie’s collar on his property. (That alone was sufficient to
uphold the trespass violation.)!

e Had the incident been due to a bobcat attack, Penny’s injuries would have likely been
much more severe or even fatal. Without Mr. Dyer presenting some evidence of a
bobcat (other than just saying that there was a bobcat sighting), we find it unlikely a
bobcat was the culprit. Penny’s injuries are more consistent with what a domesticated
cat would have caused.

e Reggie’s collar was found among Penny’s ripped-out hair on the Whittlesey’s
property, we deduce that the incident occurred on the Whittlesey property which
Reggie did not have permission to be on.

e Reggie has a history of wandering to the Whittlesey’s property and fighting with
Penny; Mr. Whittlesey contacted Mr. Dyer several times about the cat fights. Mr.
Whittlesey asked Mr. Dyer to keep Reggie away multiple times.? We do not rely on
prior incidents to determine whether Reggie is potentially dangerous but, these prior
incidents tend to prove that it, more likely than not, was Reggie, as opposed to a
bobcat or other random source, that was responsible for Penny’s injuries.

We find it more likely than not that Reggie was responsible for causing Penny’s injuries
on November 22.

Normally, an animal that “Bites or inflicts injury on a human or domesticated animal”
qualifies as “potentially dangerous” on when unprovoked. KCC 11.01.320(1). We
typically engage in an in-depth analysis of “provocation.” The fact that no one saw how
an altercation started can often be fatal to Animal Services’ case. However, “Regardless of
provocation, an animal is a ‘potentially dangerous animal’ if it enters onto private property

1 KCC 11.04.230.K declates as a nuisance “A domesticated animal entering upon a petson's property ot premises

without that person’s permission.”
2 Exhibit D6-001.
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without the consent of the owner or occupant and bites a human or animal.” Reggie
trespassed onto the Whittlesey’s property and attacked Penny there. Animal Services was
thus relieved of its normal duty to prove the animal acted without legal provocation. We
do not need to know how exactly the November 22 altercation occurred on the
Whittlesey property to conclude that Penny meets the criteria for a potentially dangerous
animal.

Does “Potentially Dangerous” Apply in Y arrow Point and/ or Clyde Hill?

21.

22.

23.

24,

25.

Animal Services asserted that Clyde Hill has only recently adopted the King County code
revisions by reference, that is after November 22. That seems incorrect on two levels.
First, we have combed through the Clyde Hill Council meeting agendas for November
28, December 12, January 9, February 13, and March 12. While we see lots of interesting
legislation, nothing mentions, or seems remotely related to, animal control. And we
contacted the Clyde Hill clerk, who was unaware of any recent legislative action in several
years involving animals, other than a recent proposal related to keeping chickens.

Clyde Hill’s relevant code, which was passed in 2010, states that:

Except as limited herein, the following chapters of the King County Code
(KCC) as now in effect and hereafter amended, are hereby adopted by reference as
if set forth in full....

CHMC 6.04.010.A (emphasis added). It explicitly lists KCC chapter 11.04. Thus, when
KCC Title 11 was amended in July 2023 to, among other things, replace the single-tiered
“viciousness” violation in chapter 11.04 with the two-tiered “potentially dangerous” and
“dangerous” violations, there was no need for Clyde Hill to act. Its code automatically
updated to sync with Title 11. “Potentially dangerous” and “dangerous,” along with
requirements for keeping a potentially dangerous and dangerous animal, became the law
of Clyde Hill the same day they became that law of the County.

The one wrinkle is that, at the time Clyde Hill adopted its 2010 ordinance, all the animal-
related definitions were housed in a section within KCC chapter 11.04, namely 11.04.020.
When the current Title 11 was passed, the definitions were moved out of section
11.04.020 and given their own chapter, 11.01. We do not read that cosmetic change as
altering our analysis.

The more substantive question relates, instead, to Yarrow Point. Yarrow Point’s online
code is current through January 9, 2024, and the Yarrow Point deputy clerk was unaware
of, and had searched unsuccessfully for, any reference animal-related legislation in several
years. So, as with Clyde Hill (where we interpret its 2010 ordinance), we interpret Yarrow
Point’s 2009 ordinance, codified in YPMC 6.04.010.

The interlocal agreements cities contracting to use Animal Services with Animals
Services sign require those codes to substantially align with KCC Title 11.

e To avoid having to spend legislative effort each time Title 11 updates, almost all
those localities employ code language similar to Clyde Hill’s. Those city codes



V23014965-A23006720—]anine and Charles Dyer 6

20.

explicitly state that they adopt the version KCC Title 11 then in effect and hereafter
amended. For those cities, the controlling legal standard automatically updated in July
2023, without any further city action required.

e The largest city (by far) in Animal Services’ orbit, Bellevue, is the one city animal
code we are aware of that explicitly says the opposite, adopting KCC Title 11 by
reference, but making explicit that “future amendments to Title 11 of the King
County Code shall not automatically be adopted, but shall require city council approval
by way of an ordinance to become effective within the city.” BCC 8.05.010.
Bellevue’s standards do not automatically update.

Yarrow Point is the one city animal code we are aware of without clear direction. YPMC
6.04.010 states, as it has since 2009, that “KCC Title 11 entitled ‘Animal Care and
Control’ is hereby adopted by reference as though fully set forth.” So, did Yarrow Point
intend to be like most other contract cities and not want to chew up further city
legislative effort each time Title 11 updated, or did it intend Bellevue’s approach,
meaning Title 11 changes require city action to be effective? In the end, and especially
given the small size of Yarrow Point and its correspondingly small government, we read
YPMC 6.04.010 as meaning it was locking itself at the hip to Title 11 and did not intend
to have to expend resources each time Title 11 updates. We thus apply the current
version of Title 11.

Additional Items

27.

28.

29.

Mr. Dyer questioned whether we had received his settlement request. Animal Services
did not submit this as an exhibit, which was the proper approach. We exclude, as do
state courts, conduct or statements made in compromise negotiations. The parties could
have settled their case before hearing, but they did not; that is all we need to know. We
decide cases on the merits, not based on what a party offered or did not offer. For future
reference, a neutral background statement, like, “___ happened on [date]. Settlement
negotiations proved unsuccessful. Then ___ happened on [date],” could be useful to set
the chronology. The #erzs of any such negotiations should not be shared.

A party may of course make their request to us. Here, Mr. Dyer requests that we reduce
the penalty to $200 and offer a “suspended sentence” (a criminal term and not applicable
here) for one year, after which, if there are no future incidents, the designation would be
lifted. In a select few cases, where the violence itself was towards the mild end of the
spectrum aznd a one time, out-of-character event the otherwise responsible owner had
had no way of predicting or preventing, and the owner went above and beyond after the
fact to prevent future violence, we have ordered extraordinary relief and provided a
mechanism for the animal to be relieved of such designation.

Those are not our facts. November 22 was not an isolated incident of Reggie’s violence,
and it resulted in Penny being beaten up, having her hair ripped out and as a result, she
still has a slight limp. Mr. Dyer was warned many, many times that Reggie was attacking
Penny, and he chose to ignore it and take no preventative action. After the fact, even was
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not willing to use his dog’s invisible fence with Reggie because it would be a “change of
pace” for Reggie.

DECISION:

We deny Mr. Dyer’s appeal. He will need to obtain a potentially dangerous animal registration
and keep Reggie contained.

ORDERED March 28, 2024.

Leila Arefi
Hearing Examiner pro fem

NOTICE OF RIGHT TO APPEAL

King County Code 20.22.040 directs the Examiner to make the County’s final decision for this
type of case. This decision shall be final and conclusive unless appealed to superior court by
April 29, 2024. Either party may appeal this decision by applying for a writ of review in superior
court in accordance with chapter 7.16 RCW.
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MINUTES OF THE MARCH 15, 2024, HEARING IN THE APPEAL OF JANINE
AND CHARLES DYER, REGIONAL ANIMAL SERVICES OF KING COUNTY

FILE NO. V23014965-A23006720

David Spohr was the Hearing Examiner in this matter. Participating in the hearing were Charles
Dyer, Chelsea Eykel, Carolyn Whittlesey and her husband. A verbatim recording of the hearing

is available in the Hearing Examiner’s Office.

The following exhibits were offered and entered into the record by Animal Services:

Exhibit no.
Exhibit no.

Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.

Exhibit no.
FExhibit no.
Exhibit no.

D1
D2

D3
D4
D5
D6
D7

D8
D9
D10

Regional Animal Services of King County staff report

Online Complaint form of November 22, 2023, incident by Carolyn
Whittlesey, dated November 22, 2023

RASKC investigation report no. A23006720

Photograph of Penny

Photograph of fur

Text messages between Whittleseys and Dyers

Notice of violation no. V23014965-A23006720, issued November 30,
2023

Potentially Dangerous Designation

Appeal

Map of subject area
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