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FINDINGS AND CONCLUSIONS:

Overview

1. David Dove and Michelle Huntley appeal a notice and order designating their three dogs
as potentially dangerous. After hearing the witnesses’ testimony and observing their
demeanor, studying the exhibits admitted into evidence, and considering the parties’
arguments and the relevant law, we deny their appeal. However, we reduce the penalty
and clarify the terms of containment. We also explicitly set out an option for Appellants
to file a motion for reconsideration if they feel they are confident they can identify which
dog among their three was likely the non-biter and thus should not require a potentially
dangerous dog registration.
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V23014991-A23006857-David Dove

Background

On December 2, 2023, Regional Animal Services of King County (Animal Services)
issued violation notice V23014991-A23006857 to David Dove for his dogs, Boo, Elza,
and Yogi, being potentially dangerous. Ex. D2. The Doves timely appealed. Ex. D8. We
held a prehearing conference on January 9, 2024, and went to hearing on February 14.

Hearing Record

Sara Eiden Testimony

3.

Sara Eiden testified that on November 25 she was working as an Amazon delivery driver
delivering a package to David Dove. If an Amazon customer has a dog, there is a
pawprint that appears on their account, and Ms. Eiden was trained to send a text to
customers with a pawprint. Ms. Eiden saw a pawprint on the account, so she sent a text
to the customer letting him know she was in route to deliver the package. Ms. Eiden also
saw the note on Mr. Dove’s account that said to honk when she arrived, wait, and if
there were no dogs, to deliver the package to the porch. Ms. Eiden arrived and honked
three times. She waited one to two minutes and did not see anything or anyone in the
yard. Based on the customer instructions, she had no reason to believe she should not
enter the property. She drove an Amazon branded van and wore an Amazon vest that
day.

Ms. Eiden exited her vehicle, went through the gate, and took about four to five steps
past the gate into the property when she looked to her left and saw a woman in the yard
and five dogs. The dogs ran towards her. She froze, and slowly started walking away. She
was surrounded by four or five dogs. Two or three of the dogs started biting her at the
same time. She had bite marks on both legs. There was a dog on either side of her and
another behind her. The other dogs were not biting her; they were just circling and
barking. All dogs were German Shepherds and looked identical.

Ms. Eiden left the package inside the gate and closed it. She marked the package as
delivered, and went inside her van, which was parked right outside the gate. She called
her boss and told him she had just been attacked. She took a video of herself checking to
see if she was bleeding. She had bite marks on her thighs. She went to the emergency
room, where they cleaned the wounds and gave her a tetanus shot. She did not complete
her shift that day.

Ms. Eiden no longer works for Amazon. Once she returned to work, she had PTSD and
was traumatized at every property she delivered to. She instead took an office job.

When she worked for Amazon, she delivered packages even if there were no trespassing
signs on the property, unless there was a box for packages, or the customer note said
otherwise.
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Michelle Huntley Testinony

8.

Michelle Huntley testified that she was in her yard with her three dogs, Elza, Boo, and
Yogi. She did not hear any honking. The dogs ran up the hill. The dogs did not return so
she walked up the hill. She saw Ms. Eiden run past the tree with the no trespassing sign
and towards the gate. Ex. D8-017. Ms. Eiden was about 75 feet into the yard. Those
three dogs were chasing Ms. Eiden off the property, but they did not make contact with
Ms. Eiden. Ms. Huntley was not aware of the delivery. She believed Ms. Eiden was a
trespasser with mal intent. She could not see a van. Her Amazon account instructions say
that if the gate is closed, leave package outside the gate.!

One of her dogs, Elza, has short hair, is old, can barely run and is overweight. Yogi is
long-haired and reminds people of a bear. Boo is a typical looking German Shepherd.
She has a hard time believing that Elza or Yogi would bite. Boo does jump on people to
try to play. Her other dogs were inside during the incident.

David Dove Testimony

10.

11.

12.

13.

David Dove testified that he was not present during the incident. He ordered a package
trom Amazon and did not receive a text that day to notify him of the delivery. He
received notice a day prior that the package would be delivered. The instructions on his
Amazon account were that if the gate was closed, honk to warn people, and if the gate
was open, to deliver. The instructions did not authorize the delivery driver to open the
gate. He believes the instructions in his Amazon account were clear and that it was a
warning about the dogs. Mr. Dove changed the instructions on his Amazon account
after the incident, and he did not capture the old instructions. Mr. Dove now has a lock
on the gate and a box for deliveries outside the gate.

Mr. Dove has the property fenced to allow dogs to walk in a secure location and keep
people off the property when dogs are out. He also has no trespassing signs, which Ms.
Eiden ignored. Mr. Dove’s son works for Amazon, so he understands the pressure
Amazon puts on their workers.

To secure the gate someone needs to reach through the gate. He found the gate open the
day after the incident because FedEx notified him.

They have the dogs to protect Ms. Huntley from animals and trespassers. The dogs were
protecting Ms. Huntley that day which is what he wants the dogs to do. He does not
want his dogs to bite though. Mr. Dove asked Ms. Huntley what happened, and she said
someone had come onto the property and left.

Exchibits

14.

Per our January 17 prehearing order, we set a January 31 deadline for initial exhibits and
February 7 for rebuttal exhibits. We also attached the section of our rules related to filing
and service. As that stated “It is the sender’s responsibility to confirm receipt of an e-

! Ms. Huntley has a different Amazon account from Mr. Dove.
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15.

16.

17.

18.

filing. Requesting a confirmation receipt email is recommended.” HEx. R. IV.3.a. That
did not happen with Mr. Dove’s attempted January 31 submittal. Perhaps it was because
his attachments made his email too large (as our rules spell this out?), but regardless Mr.
Dove’s January exhibits were delivered to neither opposing counsel nor the examiner
and are not part of our record.

Animal Services did successfully file and serve its initial January 31 exhibits; we admit
those as D1-D8. And Mr. Dove successfully submitted his February 7 response to
Animal Services D1-D8; we admit those as exhibits A1-A3.

Animal Services attempted to submit additional exhibits on February 13, six days after
the February 7 deadline. Animal Services explained that it had not received those from
Ms. Eiden until after the deadline. Animal Services did not, however, satisfactorily
explain why it could not have gathered and submitted those exhibits by the deadline—
one was a video from November 25, another an email from an Amazon supervisor
discussing November 25, and the last was a picture of a truck. We do not admit those.

Thus, the record on which we base today’s decision consists of exhibits D1-D8, A1-A3,
and hearing testimony described above.

Legal Standards

Do Boo, Elza, and/or Yogi meet the definition for a “potentially dangerous animal”?
KCC 11.04.230.F. Per KCC 11.01.320:

A. “Potentially dangerous animal” means any animal that when
unprovoked:

1. Bites or inflicts injury on a human or domesticated animal;

2. Chases or approaches a person upon the streets, sidewalks,
or any public grounds in a menacing fashion or apparent
attitude of attack;

3. Has a known propensity, tendency, or disposition to attack,
to cause injury, or otherwise to threaten the safety of humans
or domestic animals; or

4. Jointly engages, with one or more animals in conduct
meeting subsections A.1., A.2., or A.3., of this section, in which
case all animals are deemed potentially dangerous, absent an
affirmative demonstration that a specific animal was not
responsible for a qualifying act.

2 As rules (also reproduced in our notice of hearing) state, “Emails are limited to ten (10) megabytes (MB) per email.

Participants may break electronic documents into smaller pieces and send multiple emails to meet the MB limit (see
IV.E.3.c.). Emails larger than ten (10) MB will bounce back and will not be considered filed.” HEx. R. IV.3.e.1.
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19.

20.

21.

22.

B. Regardless of provocation, an animal is a “potentially dangerous
animal” if it enters onto private property without the consent of the
owner or occupant and bites a human or animal or chases or approaches
a person in a menacing fashion or apparent attitude of attack.

C. An animal shall not be declared a “potentially dangerous animal” if
the threat, injury, or bite alleged to have been committed by the animal
was sustained by a person who was at the time committing a willful
trespass upon the premises occupied by the owner of the animal, or who
was abusing or assaulting the animal, or who was committing, or
attempting to commit a crime. This exclusion does not apply to actions
taken in defense of oneself, other humans, animals, or property.

We do not grant substantial weight or otherwise accord deference to agency
determinations. Exam. R. XV.I.3. For those matters or issues raised in an appeal
statement, Animal Services bears the burden of proving by a preponderance of the
evidence both the violation and the appropriateness of the remedy it has imposed. KCC
20.22.080.G; .210.B.

Analysis

Ms. Eiden testified that she was attacked having only taken a few steps into the property.
Conversely, Ms. Huntley testified that when she first saw Ms. Eiden, Ms. Eiden was
retreating to the gate from well inside the property. In many scenarios, the outcome
often turns on precise location and distance, like, “He thrust his hand into my sitting
dog’s face, so my dog gave him a back-off nip” v. “No, the dog lunged towards me, so I
stuck out my hand in defense,” or, “He brushed right up against my dog, so my dog
responded” v. “As I passed by at a distance of at least four feet, the dog darted at me.” It
is irrelevant whether Ms. Eiden was accosted just inside the gate, as she walked between
the gate and the house, or even, say, setting down the package at Mr. Dove’s front door.

The more potentially concerning piece was Ms. Eiden recalling two other German
shepherds in the vicinity but not engaged in accosting her. That was troubling, because if
Ms. Eiden was correctly remembering five German shepherds, only three of whom were
engaged, we would be wary of upholding a potentially dangerous dog designation against
Boo, Elza, or Yogi, when perhaps one or two of them had simply remained on the
sidelines. Our concern prompted us to probe Ms. Huntley on this topic. Ms. Huntley
assured us that the only dogs outside at the time were Boo, Elza, or Yogi, and that she
saw Boo, Elza, and Yogi following closely behind Ms. Eiden. Accepting Ms. Huntley’s
testimony, the most likely scenario is that, in the whirr of multiple German shepherds
charging at her, Ms. Eiden erroneously counted nonexistent dogs.

Instead, the pertinent piece of Ms. Eiden’s testimony is that, at some point along the
path to the door, the dogs charged her. She did not attempt to go up and make contact
with the dogs; instead, the dogs came at her. And when they did, she did not make any
aggressive moves, but instead tried to retreat. Ms. Huntley only caught the incident after
the critical action had occurred, as Ms. Eiden was hightailing it to the gate, so we have no
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23.

24,

25.

20.

conflicting testimony on this point. We found credible Ms. Eiden’s testimony that she
froze, scared, and tried to slowly walk back before the three dogs accosted her.

Beyond Ms. Eiden’s testimony that she saw one of the three attackers bite one thigh and
another bite her other thigh, the pictures (exhibits D5 and DO0), especially the better-lit
one showing extensive bruising (exhibit D6), look to us, having reviewed hundreds of
photos in 1100+ dog cases, much more like bites and not like a toenail that somewhat
pierced Ms. Eiden’s jeans then gashes her thigh. So, we find that two out of the three
dogs bit her. But we note that even if somehow, contrary to the weight of the evidence,
she was injured by toenails, “potentially dangerous animal” means “Bites or inflicts injury
on a human.” While a dangerons animal designation requires that injury be “severe,” that is
not an element for a potentially dangerous animal designation. Compare KCC 11.01.320.A.1
with KCC 11.01.120.A.1.

However, biting or inflicting injury on a person only qualifies that animal as potentially
dangerous where Animal Services can show that, more likely than not, it was legally
unprovoked, which per our code means “to torment, agitate, or harass an animal
immediately before the attack, chase, or menacing behavior, [and] does not include
actions taken to defend oneself, other humans, animals, or property.” KCC 11.01.350. In
animal jurisprudence, reviewing courts focus on how an average dog, neither unusually
aggressive nor unusually docile, would react to an agitating act.> And a key touchstone of
courts’ analyses is that “provocation” requires the dog’s reaction to be roughly
proportional to the victim’s act.*

Appellants apparently have raised their dogs to protect Ms. Huntley. The question is not
whether, given that training, one would have expected Boo, Elza, and Yogi to bite a
delivery person retreating away from them, but whether an average dog would have done
so. While an average dog might have gotten up in a delivery driver’s space and threatened
her to get her to leave, an average dog would not have bit and/or injured her as she
backed away. That was grossly disproportionate to Ms. Eiden’s presence on property.

That only two of the three dogs administered bites/injuries and Ms. Eiden agreeing she
could not tell which two of the multiple dogs accosting her made contact is not
dispositive. By law, an animal that “[jlointly engages, with one or more animals in
conduct [such as biting or inflicting injury on a human], all animals are deemed
potentially dangerous, absent an affirmative demonstration that a specific animal was not
responsible for a qualifying act.” KCC 11.01.320.A.4 (emphasis added). Having found
that Boo, Elza, and Yogi were all engaged in going after Ms. Eiden and that two of them
bit/injured her without provocation, it was Appellants’ burden to demonstrate that one
of the three was not responsible. Ms. Huntley did mention that she has a hard time
believing that Elza or Yogi would bite, and in his appeal statement Mr. Dove noted that
one of his older dogs has bad hips, but that does not meet Appellants’ affirmative
burden.

3 Bradacs v. Jiacobone, 244 Mich. App. 263, 273, 625 N.W.2d 108, 113 (2001) (citing Kirkhanm v. Will, 311 1ll. App. 3d 787,
792, 724 N.E.2d 1062 (2000)).
4 Strogp v. Day, 271 Mont. 314, 319, 896 P.2d 439 (1995); Bradacs at 273—75; Kirkbham at 792.
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27.

28.

29.

30.

We are, however, receptive to a motion for reconsideration (to be filed by the appeal
deadline listed below) if Appellants wish to make the case for why they think it likely that
a specific one of those three dogs was 70z one of the two biters. While such motions are
limited to the existing evidential record, we will make an exception and partially reopen
the record for what would essentially be new testimony comparing their dogs. Having
reviewed over 1100 animal appeals, we note that animal owner reflections on their dog’s
temperament have often proven not objectively accurate, much like parents’ glowing
reflections of their children. However, in several past cases we relied on owner testimony
comparing one of their animals with another one of their animals. Such explanations are
typically more credible, just as a parent’s description of one of their children as, say,
more generous than their other child would carry more weight than that parent simply
extolling both their children’s generosity.

Thus, on our existing factual record Boo, Elza, and Yogi qualify as potentially dangerous
unless KCC 11.01.320.C applies. It provides that (emphasis added):

An animal shall not be declared a “potentially dangerous animal” if the
threat, injury, or bite alleged to have been committed by the animal was
sustained by a person who was at the time committing a willful trespass
upon the premises occupied by the owner of the animal, or who was
abusing or assaulting the animal, or who was committing, or attempting to
commit a crime. This exclusion does not apply to actions taken in defense
of oneself, other humans, animals, or property.

Ms. Eiden testified that the note on Mr. Dove’s account said to honk when she arrived
(which she did, three times), wait (which she did for a minute or two), and if there were
no dogs (which did not appear), to deliver the package to the porch. Mr. Dove testified
that his Amazon account instruction were that if the gate was closed, honk, but only to
warn people, and if the gate was open, to deliver. Neither attorney asked us to subpoena
Amazon to obtain the actual property-owner instructions Ms. Eiden would have been
reading on November 24.> We found Ms. Eiden’s version slightly more credible than Mr.
Dove’s, but ultimately, even if Mr. Dove’s memory is correct and Ms. Eiden mis-read the
instructions, it would not change the result.

We presume that, if Ms. Eiden mis-read the instructions, she had no permission to enter
the property and that would technically make her a trespasser. But Courts and legislators
know there is a distinction between “willful” trespass versus casual, involuntary, or
mistaken trespass.® And the Council elected to limit the exemption to only “willful
trespassers.” Moreover, where a general term is used in conjunction with specific terms
in a statute, we interpret it to incorporate only those things similar in nature or
comparable to other terms.” The other two examples of actions that exculpates an animal

> HEx. R. IX.F covers examiner subpoenas. Mr. Dove explained that after the incident he amended the instructions, so

the current written instructions, had either attorney submitted them, would not have told us much.
6 See, e.g., Birchler v. Castello Land Co., 133 Wn.2d 106, 110, 942 P.2d 968 (1997).
7 Maytown Sand and Gravel, LLC v. Thurston County, 191 Wn. 2d 392, 427, 423 P.3d 223, 241-42 (2018).
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31.

32.

33.

34.

35.

306.

from a potentially dangerous designation are “abusing or assaulting the animal,” or where
the person “was committing, or attempting to commit a crime.” Those are very serious,
giving even more weight to our finding that the Council meant what it said when chose
“willful trespass” and not simple trespass. Even assuming Mr. Dove’s recollection of the
instructions was better than Ms. Eiden’s, and that Ms. Fiden mistakenly thought the
instructions were telling her to deliver the package to the porch under her circumstances,
she was in no sense willfully trespassing,.

Appellants’ citation to RCW 16.08.050 does not alter our analysis.

At common law only one who knew or reasonably should have known the dog had
vicious or dangerous propensities likely to cause injury could be held strictly liable for a
bite.® Known as the “one free bite” tort rule to generations of law students, it was
abrogated by RCW 16.08.040(1) (emphasis added), which states that:

The owner of any dog which shall bite any person while such person is in
or on a public place or lawfully in or on a private place including the
property of the owner of such dog, shall be liable for such damages as may be
suffered by the person bitten, regardless of the former viciousness of such
dog or the owner’s knowledge of such viciousness.

RCW 16.08.050 scaled back this strict tort liability rule somewhat, noting (emphasis
added) that:

A person is lawfully upon the private property of such owner within the
meaning of RCW 16.08.040 when such person is upon the property of the
owner with the express or implied consent of the owner: PROVIDED,
That said consent shall not be presumed when the property of the owner
is fenced or reasonably posted.

Thus, the above two RCW sections are tort rules about when an owner is liable for
damages, not a standard for whether a dgg meets certain criteria. Instead, our controlling
code on this topic for Boo, Elza, and/or Yogi is the first four lines of KCC 11.01.320.C,
quoted in paragraph 18. And again, Ms. Eiden was not a willful trespasser.

Having upheld Boo’s, Elza’s, and Yogi’s potentially dangerous animal designations, there
are two remaining questions.

As to the penalty amount, where an owner shows that (on the front end) the animal did
something despite—not due to a lack of—their responsible behavior and/or (on the
back end) they have taken steps after the violation to avoid a recurrence, we often reduce
the otherwise applicable penalty. Mr. Dove has shown both. November 25 did not
happen because dogs were off the property running amok. They were behind a latched
gate. Mr. Dove attempted to provide clear delivery instructions to avoid such an
encounter. After the fact Mr. Dove changed the delivery instructions and chained the

8 Beeler v. Hickman, 50 Wn. App. 746, 751, 750 P.2d 1282 (1988).
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37.

38.

gate to prevent any future misunderstanding or altercation. Ex. D8 at 019. We reduce the
penalty to $250.°

As to confinement terms, Mr. Dove was worried that the compliance order would
preclude him from hosting other dogs as part of his sniff spot business. Ex. D8 at 009.
We do not interpret it that way. A dangerons animal designation requires a dog be kept in a
“proper enclosure,” meaning “securely confined indoors or in an enclosed and locked
pen or structure, suitable to prevent the entry of young children and designed to prevent
the animal from escaping” (i.e., something like a kennel). KCC 11.04.285.B.1; KCC
11.01.340. However, for a potentially dangerous animal the requirement an “escape-proof
fence” is sufficient. KCC 11.04.275.B.1. Mr. Dove having chained the gate, we see
nothing in his current set-up precluding issuance of a potentially dangerous dog
registration, nor continuing to host other dogs.

That is a different question from whether Appellants may host azy dogs for pay absent a
permit from Public Health (Board of Health code 8.03.040.G defines a “commercial
kennel” to include dog boarding facilities) and from whether this property meets the
zoning and other requirements for a commercial operation. So, Appellants’ business may
in fact be entirely illegal. Nothing we write today explicitly or implicitly gives Appellants
permission to host a commercial business without the proper permits in place. Our
discussion today focuses only on the potentially dangerous animal angle.

DECISION:

2.

We deny the appeal as to the three potentially dangerous animal designations, but we
would be receptive to a timely motion for reconsideration for lifting the designation (and
registration requirement) for one of their three dogs.

We reduce the penalty to $250.

ORDERED February 23, 2024.

TR //
David Spohr
Hearing Examiner

9 Mr. Dove was cited for three separate potentially dangerous violations, at $500 a pop. Our reduction is not based on

the number of dogs involved.
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NOTICE OF RIGHT TO APPEAL

King County Code 20.22.040 directs the Examiner to make the County’s final decision for this
type of case. This decision shall be final and conclusive unless appealed to superior court by
March 25, 2024. Either party may appeal this decision by applying for a writ of review in superior
court in accordance with chapter 7.16 RCW.

MINUTES OF THE FEBRUARY 14, 2024, HEARING IN THE APPEAL OF DAVID
DOVE, REGIONAL ANIMAL SERVICES OF KING COUNTY
FILE NO. V23014991-A23006857

David Spohr was the Hearing Examiner in this matter. Participating in the hearing were Mari
Isaacson, Sara Eiden, Michelle Huntley, and David Dove. A verbatim recording of the hearing is

available in the Hearing Examiner’s Office.

The following exhibits were offered and entered into the record by Animal Services:

Exhibit no. D1 Regional Animal Services of King County staff report

Exhibit no. D2 Notice of violation no. V23014991-A23006857, issued December 5, 2023

Exhibit no. D3 Online Complaint form of November 25, 2023, incident by Sara Eiden,
dated December 2, 2023

Exhibit no. D4 RASKC investigation report no. A23006857

Exhibit no. D5 Photograph

Exhibit no. D6 Photograph

Exhibit no. D7 Medical record, dated November 25, 2023

Exhibit no. D8 Appeal, received December 16, 2023

The following exhibits were offered and entered into the record by the appellant:

Exhibit no. Al Michelle Dove Statement
Exhibit no. A2 Amazon Incident Response team email
Exhibit no. A3 Statement
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