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FINDINGS AND CONCLUSIONS:

Overview

1. Rachel Bishop appeals a Regional Animal Services of King County (Animal Services) for
her dog, Odin, excessively barking. After hearing the witnesses’ testimony and observing
their demeanor, studying the exhibits admitted into evidence, and considering the parties’
arguments and the relevant law, we grant her appeal.
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Background

Dana Moore filed a first noise complaint on December 11, 2022. Exs. D3-D5. Ms.
Moore filed a second complaint on December 5, 2023. Exs. D11-D12. On December 9,
2023, Animal Services issued Ms. Bishop a notice and order. Ex. D15. Ms. Bishop timely
appealed. Ex. D16. Ms. Moore filed a third complaint on February 24, 2023. Exs. D7-
D9.

We went to hearing March 19 and left the record open for Ms. Bishop to submit a forest
stewardship plan. We closed the record on March 22.

Hearing Testimony

Dana Moore Testinony

4.

Ms. Moore is the Bishops’ neighbor, with their properties separated by a ravine/creek.
Ms. Moore testified that Odin’s excessive barking started in July 2022. When they
brought it up with the Bishops, the Bishops said Odin was still less than a year old; the
Bishops were willing to address the issue and continue working with Odin.

The noise continued and there were multiple communications exchanged. It seemed that
every time they had correspondence, the barking was occurring when the Bishops were
out of town. After the incidents, the Bishops would inform Ms. Moore that they had
been out of town. Other times, Ms. Moore assumed the Bishops were out of town
because Ms. Moore saw posts on a community site about Odin escaping due to a pet
sitter not closing the door; those instances correlated with the excessive barking. Other
times, Odin’s barking is interrupted, so Ms. Moore assumes the Bishops were home. The
barking was occurring in the day and night times without anyone interrupting the noise.

After four months, the Bishops said that there was not much else they could do, so Ms.
Moore turned to Animal Service for assistance. In one incident, the Moores were having
dinner on their patio, but they had to take their dinner inside with the doors closed due
to Odin’s excessive barking.

The most recent incident was the weekend prior to hearing. On Saturday, the Moores
were wheelbarrowing woodchips and shoveling on their property and Odin continued
barking for two and a half hours in the morning and two hours in the afternoon. On
Sunday, the Moores were digging a trench and Odin continued barking for three hours,
stopping for 5-10 minutes infrequently, and starting up again at the slightest noise. The
Moores were not working anywhere near where the corner where Odin usually goes.

Regarding Ms. Bishop’s claim that the noise is protected because the standards are lower
for rural versus residential areas—Ms. Moore does not believe those standards apply
because the trees on their property were not planted, instead growing from the seeds of
existing trees.

Ms. Moore loves being outside on her property but feels miserable with Odin’s barking.
She cannot sleep at night and cannot fully function the next day without proper sleep.
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10.

She has an issue with any sort of sound, so she has not tried white noise in the
background because she believes that would interfere with her sleep. Earplugs “drive her
crazy” and “bother her” and she cannot wear earplugs to drown out her husband’s
snoring either. Ms. Moore has air conditioning at her home but does not normally turn it
on; the fan is usually on in the summer. However, she still hears the barking with the fan
on.

Ms. Moore understands that Odin was barking the weekend when the neighbors were
doing construction, but she is concerned that when the Bishops are out of town, Odin’s
barking will not be controlled. Ms. Moore usually records the barking times and dates on
the phone log.

Rachel Bishop Testinony

11.

12.

13.

14.

Ms. Bishop testified that Odin is their guardian dog, whom they have had since April
2022. (She also has pet house dogs.) She believes they are protected by the state’s
agricultural farm act. The Bishop dogs are put inside the barn at about 5 p.m. and stay
inside until about 8-9 a.m. Depending on the season and temperature, the dogs are put
inside the barn later in the evening once it gets dark. The dogs are typically inside the
barn about 14 hours in the winter and 12 hours in the summer, which is not ideal for a
guardian dog, but it is a solution to mitigate the barking noise.

When Ms. Bishop hears Odin barking, she walks toward the direction of the barking and
says “good boy;” that is usually all it takes to quiet him. Odin barks to anything that he
senses into the woods, such as coyotes, and to cars driving down the driveway. Ms.
Bishop does not believe Odin boredom barks.

The Bishops have a mobile fence in one acre of their property. It has electric fencing on
the top and bottom. The goats are kept inside the fencing with Odin while the fence is
moved to other parts of the property. The Bishops are usually out of town for a week
during the Christmas holiday, spring break, and in the summer. Ms. Bishop works from
home, so she is usually home most days and goes out infrequently. When they are out of
town, they have a family friend stay to sit the house. The Bishops are looking for
someone to sit the house more often, though they are not out of town that much. The
Saturday prior to hearing, Ms. Bishop was in Maple Valley.

The Bishops have not considered putting a bark collar on Odin because that would be
like “declawing a cat.” Ms. Bishop does not believe that Odin barks enough to warrant a
bark collar; she has never heard him barking for two hours straight. Sometimes Odin
wears a buzz collar for training purposes when he is given a command. When Odin was
younger, he wanted to play with the goats, so the Bishops used the buzz collar to
command him not to play with the goats. The Bishops do not use the buzz collar on
Odin for his barking, unless it is excessive, but Ms. Bishop does not hear him barking for
long. Ms. Bishop is hypersensitive to Odin’s barking, due to having to keep him quiet all
the time for the neighbors. She is a light sleeper herself, and has young kids, so she is
aware of anytime Odin is barking. She never hears him barking at night.
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Amanda Bishop Testimony

15.  Amanda Bishop described the mobile electric fencing. Because her testimony was brief,
in our below discussion when we refer to “Ms. Bishop,” we are referring to Rachel
Bishop.

Legal Standards

10. KCC 11.04.230 declares that the “following constitute public nuisances and are
prohibited,” including a “domesticated animal making noise, to an unreasonable degree,
in such a manner as to disturb a person or neighborhood.” KCC 11.04.230.K.! As our
high court explains, engaging in activity that defies a local law prohibiting it qualifies as a
nuisance per se (meaning a nuisance in itself); where the legislature has decided that such
activity should be stopped and injures the community, it is not a tribunal’s role to
interfere with the legislature’s decision of what qualifies as a “nuisance.”? There is
typically no additional injury Animal Services must show, beyond proving that all the
elements of a County code violation have been satisfied.

17.  However, the state has added an extra layer of protection for certain agricultural and
forestry activities. RCW 7.48.305 reads:

(1) Notwithstanding any other provision of this chapter, agricultural activities
conducted on farmland and forest practices, if consistent with good
agricultural and forest practices and established prior to surrounding
nonagricultural and nonforestry activities, are presumed to be reasonable and
shall not be found to constitute a nuisance unless the activity or practice has
a substantial adverse effect on public health and safety.

(2) Agricultural activities and forest practices undertaken in conformity with
all applicable laws and rules are presumed to be good agricultural and forest
practices not adversely affecting the public health and safety for purposes of
this section and RCW 7.48.300. An agricultural activity that is in conformity
with such laws and rules shall not be restricted as to the hours of the day or
day or days of the week during which it may be conducted.

(3) The act of owning land upon which a growing crop of trees is located,
even if the tree growth is being managed passively and even if the owner
does not indicate the land’s status as a working forest, is considered to be a
forest practice occurring on the land if the crop of trees is located on land
that is capable of supporting a merchantable stand of timber that is not being
actively used for a use that is incompatible with timber growing. If the
growing of trees has been established prior to surrounding nonforestry
activities, then the act of tree growth is considered a necessary part of any
other subsequent stages of forest practices necessary to bring a crop of trees

! “Domesticated animal” is a broad term, meaning “any animal that is a companion animal, a setvice ot assistive animal,
livestock, or poultry.” KCC 11.01.140.
2 Kitsap County v. Kev, Inc., 106 Wn.2d 135, 138-39, 720 P.2d 818 (1980) (citations omitted).
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18.

19.

20.

21.

22.

from its planting to final harvest and is included in the provisions of this
section.

(4) Nothing in this section shall affect or impair any right to sue for damages.

Thus, certain agricultural and forestry actions and practices are “presumed” reasonable
and will be found to constitute a nuisance only where they have “a substantial adverse
effect on public health and safety.” RCW 7.48.305(1). Where RCW 7.48.305 applies, it
does not preclude Animal Services from asserting a noise violation, but it ups the KCC
11.04.230.K standard to something like, “A domesticated animal making noise znconsistent
with good agricultural or forest practices, and in such a manner as to create a substantial adyerse

effect on public health and safety.”

We do not grant substantial weight or otherwise accord deference to agency
determinations. Exam. R. XV.F.3. For those matters or issues raised in an appeal
statement, Animal Services bears the burden of proving by a preponderance of the
evidence both the violation and the appropriateness of the remedy it has imposed. KCC
20.22.080.G; .210.B.

Analysis

We typically see livestock guardian dog barking disputes in the agricultural context. Here,
however, the goats, and the livestock guardian dog protecting those goats, are in
furtherance of a forestry objective—clearing unwanted understory—not an agricultural
objective. It is a distinction with a difference, given the way the state has written the law.

In the agricultural context, state protections extend only to “agricultural activities
conducted on farmland.” RCW 7.48.305(1). As used in RCW 7.48.305, “farmland”
means “land... devoted primarily to the production, for commercial purposes, of
livestock...or other farm products.” RCW 7.48.310(3) (emphasis added). In determining
whether something is “commercial agriculture,” we have historically looked to criteria
like whether the owner has filed Schedule I (related to profit or loss from farming)
forms with the IRS, has USDA certification, and is enrolled in the state’s farm and
timberland tax program.3

Conversely, for forestry, the state extends protections to forestland with a crop of trees
where the land is merely capable of supporting merchantable timber and not actively being
used for an incompatible use; it applies even where the owner does no active forestry

3 There are state and County programs that offer a property tax reduction to private landowners who conserve farm,

forest, and open space resources. The state’s Farm and Agricultural Land program (chapter 84.34 RCW) has
commetcial/income requitements that the County’s Public Benefit Rating System program (KCC 20.36.100.C.6) does
not. Similatly, the state’s Designated Forestland program (chapter 84.33 RCW) has commercial forest management
requirements that the County’s program (IKCC 20.36.100.C.7) does not. We often receive applications from landowners,
unable or unwilling to meet the commercial requirements for the state programs, to transfer into the County program
and retain similar property tax savings. So, qualification as farm and agricultural conservation land (KCC 20.36.100.C.0)
in the County program would not mean the land was active commercial farmland for purposes of RCW 7.48.305. But,
again, the drafters of RCW 7.48.305 and .310 elected not to so limit the state’s forestry-related protections.
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23.

24,

25.

20.

management and does not even claim the land is a working forest. RCW 7.48.305(3).4
Here, the Bishops have gone much further than that. They have sold trees for profit.
They have a state forest practices approval. Ex. A12. They are doing much more than
just the passive management the act would still explicitly protect. The Bishops meet that
criterion.

RCW 7.48.305(1)’s protections only apply to forestry and agricultural “established prior
to surrounding nonagricultural and nonforestry activities” protection. Here, Ms. Bishop
explained, and the forester noted, that the Bishop property and surrounding areas had
previously been used primarily for timber production. Ex. A2 at 003. Ours is not a
scenario where a homeowner decides to start raising crops or livestock or take up
forestry in an established residential neighborhood, but one where the property and area
already had forestry, and later the Bishops constructed a home. Forestry was an
established use. The Bishops also meet that criterion.

And finally, for land like the Bishops—capable of supporting merchantable timber and
not actively being used for an incompatible use, with such uses established prior to
surrounding nonforestry activities—activities are presumed reasonable and non-nuisance
only if “consistent with good” forestry practices. RCW 7.48.305(1). That dovetails
somewhat with our barks “to an unreasonable degree” analysis for KCC 11.04.230.K.
We clarify what we will and will not—in this case or a future case—analyze.

We will not be micromanaging forestry operations. For purposes of RCW 7.48.305,
RCW 7.48.310(5), a “forest practice” is any activity “relating to growing, harvesting, or
processing timber,” including “brush control” (along with “owning land where trees may
passively grow until [a qualifying activity] is deemed timely by the owner”). Here Ms.
Bishop explained in detail their attempts at unsuccessful manual and mechanical controls
of Himalayan blackberries and other invasive species, finding goats the most effective at
managing those while still protecting critical habitats; they also explained the research
behind such goat use. Ex. Al at 003. Keeping goats for understory management is a
protected forest practice. We will not be second-guessing such forestry decisions; the
standard is “consistent with good” forestry practices, not necessarily “the best forestry
practice.”

Conversely, we cannot accept Ms. Bishop’s contention that late night barking can never
be a violation. Ms. Bishop points to KCC 12.86.500.K, which exempts “[s]ounds
originating from silviculture or forest practices conducted under chapter 76.09 RCW and
Title 222 WAC if the receiving property is located in a rural [as here], commercial or
industrial district of King County.” However, KCC 12.86.500’s exclusion only makes
“the following sounds [ | exempt from this chapter,” that is, from KCC 12.86. While that
eliminates Ms. Moore’s reference to the decibel limits elsewhere in KCC 12.86, and while
we look to KCC 12.86 in interpreting KCC 11.04.230.K and try to harmonize the two
where possible, today’s action involves not only a different chapter, but a different title.
KCC 12.86.500 is a useful data point, but it is not controlling.

4 Per RCW 76.09.020(15), “forestland” means “all land which is capable of supporting a merchantable stand of timber
and is not being actively used for a use which is incompatible with timber growing.”
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27.

28.

In analyzing “consistent with good” forestry practices, we reiterate that this is not a
backdoor avenue to second-guess “brush management.” If there was some rationale
why, for example, it was a good practice—not even a necessary or optimal practice, just a
good one—to have the goats out there munching weeds in the middle of the night, that
might end of our inquiry. Instead, the issue today is the much more mundane piece of
Odin’s barking. Just as KCC 12.86.500.K does not provide an bar to forestry-related (or
in the case of KCC 12.86.500.L, to commercial agricultural-related) Title 11 violations,
we do not find that livestock guardian dog barking could never be a violation.

We use “could,” because this case is so far removed from this that we are only talking
future hypotheticals. Even without the state law protections, the Bishops would have
won their appeal on a straight-line KCC 11.04.230.K analysis. We summarize a few items
that stand out.

e Our high court reminds us to focus on an objective “unreasonableness” standard, to
not allow any given complainant to make a “subjective determination” of a noise
violation.> Here, Ms. Moore noted issues with any sounds at night (beyond barking);
we emphasize because we too have greater-than-average sleep sensitivities, but we are
looking at the average person. And while a noise need not disturb a neighborhood (the
code standard being disturbing “a person or neighborhood”) it is relevant that
neither of the other two neighboring homeowners have found Odin’s barking
objectionable.

e Inlooking at both “unreasonable” and “disturb,” we review the steps an appellant
took to control the noise and the steps a complainant took to mitigate the noise’s
impact.® Here, Ms. Moore had not employed even white noise. Conversely, the
Bishops typically lock Odin in at night with the goats for 12 hours to mitigate the
barking noise, even though Odin responds by trying to chew through the barn to get
at predators and brook off a canine tooth in the attempt. Ex. A4 at 002-004; Ex. A5
at 005. They have worked with other neighbors so that Odin becomes comfortable
with them and no longer perceives them as a threat to the goats he needs to bark at.
And they have a buzz collar on him they can zap if he goes overboard. That is both
“reasonable” and “consistent with good agricultural and forest practices.”

e In our 100 or so noise cases to-date, a common theme has been that something
beyond timing, decibels, and duration figure into the impact of noise on the average
listener. Noises made seemingly in distress—such as boredom barking—are more
likely to disturb a typical person than other barking. Here, most of the nighttime
barking Ms. Moore listed were short bursts of only a few minutes. Ex. D12 at 001.
Such acute barking is far more indicative of reasonable “alert barking” from a dog—a
house dog alerting the presence of a postal carrier or a livestock guardian dog alerting
to a predator—doing its job than of the chronic boredom/distress barking we have
upheld violations on before.

5 City of Spokane v. Fischer, 110 Wn.2d 541, 544-45, 754 P.2d 1241 (1988).
6 See, eg., State v. Acrey, 148 Wn.2d 738, 748-49, 64 P.3d 594 (2003) (“reasonable” depends on balancing competing
interests).
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29.  Today’s is not a particularly close case. Even without the gloss of added state
protections, Animal Services would not have met its burden. And because we conclude
that RCW 7.48.305 applies, Animal Services would have needed to show that the barking
had a “substantial adverse effect on public health and safety,” which it cannot show. We
grant the Bishops’ appeal.

Forward-1ooking Thonghts

30.  We do not completely foreclose the prospect of a future potential notice and order.
RCW 7.48.305 does not prohibit those, only raising the standard for what (where the
statute applies) Animal Services would need to prove. The one issue that raised an
eyebrow for us, in the context of consistency-with-good-forest-practices, was Ms.
Moore’s assertion, which she backed up with examples and we found credible, that when
Ms. Bishop is out of town whomever is in charge is not nearly so diligent and the barking
situation substantially deteriorates. See, e.g., Ex. D14. Unlike something like, “We can’t do
XYZ with Odin without defeating the whole purpose of having Odin,” it would be a
tougher argument for the Bishops to make that while ABC are reasonable restraints
compatible with their forestry objectives, ABC suddenly becomes unreasonable restraints
incompatible with their forestry objectives when they are absent. We expect Ms. Bishop
to consider the testimony and exhibits presented here and make any necessary
modifications.

Yet that is a slender reed for Ms. Moore to rest her hopes on. The most logical next step
for her is to take Ms. Bishop up on the offer to introduce Odin to, and familiarize Odin
with, the Moores, so Odin may be less likely to interpret future human noises and voices
coming from the Moore property as a threat to the goats.

DECISION:
We grant Ms. Bishop’s appeal.
ORDERED March 26, 2024.
ﬂ’//

David Spohr
Hearing Examiner

NOTICE OF RIGHT TO APPEAL

King County Code 20.22.040 directs the Examiner to make the County’s final decision for this
type of case. This decision shall be final and conclusive unless appealed to superior court by
April 25, 2024. Either party may appeal this decision by applying for a writ of review in superior
court in accordance with chapter 7.16 RCW.



V23014999-A23006882—Rachel Bishop 9

MINUTES OF THE MARCH 19, 2024, HEARING IN THE APPEAL OF RACHEL
BISHOP, REGIONAL ANIMAL SERVICES OF KING COUNTY
FILE NO. V23014999-A23006882

David Spohr was the Hearing Examiner in this matter. Participating in the hearing were Amanda
and Rachel Bishop, Chelsea Eykel, and Dana Moore. A verbatim recording of the hearing is

available in the Hearing Examiner’s Office.

The following exhibits were offered and entered into the record by Animal Services:

Exhibit no. D1 Regional Animal Services of King County staff report

Exhibit no. D2 RASKC investigation report no. A22006350

Exhibit no. D3 Online Complaint form of July 10, 11, 2022, incident by Dana Moore,
dated December 11, 2022

Exhibit no. D4 Barking log, dated December 11, 2022

Exhibit no. D5 Email between Ms. Moore and the Bishops, dated December 12, 2022

Exhibit no. D6 RASKC investigation report no. A23001198

Exhibit no. D7 Online Complaint form of January 22, February 24, 2023, incident by
Dana Moore, dated February 24, 2023

Exhibit no. D8 Barking Documentation A23-1198

Exhibit no. D9 Barking Videos

Exhibit no. D10 RASKC investigation report no. A23006882

Exhibit no. D11 Online Complaint form of November 26, 2023, incident by Dana Moore,
dated December 5, 2023

Exhibit no. D12 Barking Log A23-6882

Exhibit no. D13 Email disputing Odin being protected under RCW 7.48.305

Exhibit no. D14 Emails between Ms. Moore and the Bishops

Exhibit no. D15 Notice of violation no. V23014999-A23006882, issued December 9, 2023

Exhibit no. D16 Appeal, received December 30, 2023

Exhibit no. D17 Map of subject area

The following exhibits were offered and entered into the record by the appellant:

Exhibit no. Al Rebuttal

Exhibit no. A2 Forest Stewardship Timber Management Plan
Exhibit no. A3 LGD Resources

Exhibit no. A4 Breeding Contract and Photos

Exhibit no. A5 Veterinary Medical Records and Invoice
Exhibit no. A6 Email, dated September 29, 2022

Exhibit no. A7 Email, dated July 14, 2022

Exhibit no. A8 Email, dated July 15, 2022

Exhibit no. A9 Livestock guardian dogs

FExhibit no. A10 Ranching in the Sierra Foothills
Exhibit no. A1l Texas A&M Livestock Guardian Dogs
Exhibit no. A12 Final forest stewardship plan, submitted March 22, 2024
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