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FINDINGS AND CONCLUSIONS:

Overview

1. Yuri Kreutzer appeals noise violations for his three dogs—two livestock guardian dogs
and a house dog. After hearing the witnesses’ testimony and observing their demeanor,
studying the exhibits admitted into evidence, and considering the parties’ arguments and
the relevant law, we find that the state criteria heightening the standard for nuisance
actions involving certain agricultural and forestry is inapplicable to our facts. We sustain
the noise violations for the two livestock guardian dogs and dismiss the violation for his
house dog. We also provide some forward-looking commentary.
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Background

On September 22, 2022, Regional Animal Services of King County (Animal Services)
issued violation notice V22013579-A22005097 to Mr. Kreutzer for his dogs—great
Pyrenees Mollie and Bonsai, and poodle Link—making excessive noise. Ex. D9. On
December 15, 2022, we dismissed V22013579-A22005097, as the parties had agreed to a
settlement. Ex. D11.

On December 20, 2023, Animal Services issued violation notice V23015038-A23007081
to Mr. Kreutzer for Mollie, Bonsai, and Link making excessive noise. Ex. D4. Mr.
Kreutzer timely appealed. Ex. D14.

We went to hearing on March 7, 2024. At our hearing, Sergeant Eykel explained that
Animal Services removed the violation for Link, as he is a house dog and not a livestock
guardian dog.

Hearing Testimony

Ondine Eaton Testimony

5.

Ondine Eaton testified that her property is surrounded by neighbors with goats, sheep,
horses, and other livestock. Many of them have livestock guardian dogs.

At night, when predators, such as coyotes, move through the woods, Ms. Eaton hears
neighboring livestock guardian dogs alert bark. She will then hear crashing noises in the
bushes, that neighbor’s dog will run to the location and continue to bark, and its owner
will check on the commotion. The predator typically leaves and things settle down
quickly. Such warning barking incidents happen a few times a week. A few times a
month, a longer incident occurs, say where a neighboring dog barks for a half hour or
more because a predator will not move off quickly. And a few times a year there is some
sort of big commotion or fight with a predator, but those are rare.

The difference between those neighbors’ guardian dogs and Mr. Kreutzer’s is that his
persistently barks throughout the night and do so night after night. It is often
monotonous, boredom-type barking, not just in response to actual predators. Ms.
Eaton’s neighbors directly behind her have sheep and goats and a livestock guardian dog.
That dog does not do the same behavior as Mr. Kreutzer’s dogs.

After the first complaint and mediation, things improved. However, after several weeks it
returned to how it was before. In December 2023, Ms. Eaton filed another complaint
because the dogs were barking night after night, all night long. After her complaint, again
the situation improved.

Ms. Eaton cannot open her window at night due to the barking; however, she can also
hear it with the window closed. It is clearly audible from the bedroom. When the barking
gets bad, Ms. Eaton uses a fan as white noise. She believes she should not need to make
more noise to sleep.
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10.

After the most recent complaint, the level of barking has improved. It is much more
reasonable. Ms. Eaton’s expectation is for the dogs to not bark just because they want to
bark. There is nothing going on every single night for the dogs to be barking at. She
would like Mr. Kreutzer’s dogs trained appropriately and to not boredom bark.

Yuri Kreutzer Testimony

11.

12.

13.

14.

15.

16.

Yuri Kreutzer testified that he does not wish to torment his neighbors with the dogs’
barking. He selected his property because it is situated against the hill and hoped that
would mitigate the noise. His other neighbors have not complained about the barking.
When Mr. Kreutzer hears the dogs barking, he checks on them.

Mr. Kreutzer has sheep and goats in one fenced area and chickens and ducks in another.
The dogs fence surrounds both animal areas. After mediation, Mr. Kreutzer moved the
outside fence that keeps the dogs in further from Ms. Eaton’s property. At night, the
chickens sleep in a coop, the ducks are in a fenced area, and the sheep and goats are in a
covered, but open sided shelter. Mr. Kreutzer is still working on building a structure to
house his livestock at night; however, he needs to secure funds to do so. Once the
livestock is inside, the barking will decrease.

When the predator levels are lower, the barking also decreases. Mr. Kreutzer noted that
the predator levels will increase soon.

When Mr. Kreutzer bought the dogs, they were already trained as livestock guardians. He
is interested in doing the livestock training with the dogs. He will investigate how other
livestock owners use bark collars.

Legal Standards

Animal Services noted that it was dropping the case against Mr. Kreutzet’s poodle (who
remains inside at night), leaving the question of whether his great Pyreneeses bark “to an
unreasonable degree, in such a manner as to disturb a person or neighborhood”? KCC
11.04.230.K.

Does RCW 7.48.305 have any application here? If so, how? That section reads:

(1) Notwithstanding any other provision of this chapter, agricultural activities
conducted on farmland and forest practices, if consistent with good agricultural
and forest practices and established prior to surrounding nonagricultural and
nonforestry activities, are presumed to be reasonable and shall not be found to
constitute a nuisance unless the activity or practice has a substantial adverse effect

on public health and safety.

(2) Agricultural activities and forest practices undertaken in conformity with all
applicable laws and rules are presumed to be good agricultural and forest
practices not adversely affecting the public health and safety for purposes of this
section and RCW 7.48.300. An agricultural activity that is in conformity with such
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laws and rules shall not be restricted as to the hours of the day or day or days of
the week during which it may be conducted.

(3) The act of owning land upon which a growing crop of trees is located, even if
the tree growth is being managed passively and even if the owner does not
indicate the land’s status as a working forest, is considered to be a forest practice
occurring on the land if the crop of trees is located on land that is capable of
supporting a merchantable stand of timber that is not being actively used for a
use that is incompatible with timber growing. If the growing of trees has been
established prior to surrounding nonforestry activities, then the act of tree growth
is considered a necessary part of any other subsequent stages of forest practices
necessary to bring a crop of trees from its planting to final harvest and is included
in the provisions of this section.

(4) Nothing in this section shall affect or impair any right to sue for damages.

We do not grant substantial weight or otherwise accord deference to agency
determinations. Exam. R. XV.F.3. For those matters or issues raised in an appeal
statement, Animal Services bears the burden of proving by a preponderance of the
evidence both the violation and the appropriateness of the remedy it has imposed. KCC
20.22.080.G; .210.B.

Analysis

State Overlay and Discussion

18.

19.

KCC 11.04.230 declares that, “The following constitute public nuisances and are
prohibited,” including, “A domesticated animal making noise, to an unreasonable degree,
in such a manner as to disturb a person or neighborhood.” KCC 11.04.230.K.! As our
high court explains, engaging in activity that defies a local law prohibiting it qualifies as a
nuisance per se (meaning a nuisance in itself); where the legislature has decided that such
activity should be stopped and injures the community, it is not a tribunal’s role to
interfere with the legislative decision of what counts as a “nuisance.”? There is not some
additional injury or endangerment Animal Services must show, beyond proving that all the
elements of the code violation have been satisfied.

However, the state has stepped in to protect agricultural and forestry. Certain agricultural
and forestry actions and practices are “presumed” reasonable and will be found to
constitute a nuisance only where they have “a substantial adverse effect on public health
and safety.” RCW 7.48.305(1). Where RCW 7.48.305 applies, it does not preclude
Animal Services from asserting a noise violation, but it ups the KCC 11.04.230.K
standard to something like, “A domesticated animal making noise znconsistent with good
agricultural or forest practices, and in such a manner as to create a substantial adperse effect on
public health and safety.”” RCW 7.48.305 does not apply to our current facts.

! “Domesticated animal” is a broad term, meaning “any animal that is a companion animal, a setvice or assistive animal,
livestock, or poultry.” KCC 11.01.140.
2 Kitsap County v. Kev, Inc., 106 Wn.2d 135, 138-39, 720 P.2d 818 (1980) (citations omitted).
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20.

21.

22.

Mzr. Kruetzer did not testify to, nor introduce exhibits showing that, his agricultural use
was “established prior to surrounding nonagricultural and nonforestry activities,” a
necessary predicate for protection. RCW 7.48.305(1). That might not be a stumbling
block in a future appeal, especially given Ms. Eaton’s testimony about being surrounded
by neighbors with goats, sheep, horses, other livestock, and livestock guardian dogs,
which would tend to indicate such uses have a history. The only other evidence in our
record is the map Animal Services submitted. Ex. D15. The map shows that ours is not
the easy scenario where, say, someone brings a few farm animals onto property in a built-
out subdivision. We need not decide today whether Mr. Kruetzer’s use was established
prior to the surrounding non-agricultural and non-forestry activities because there is a
more gaping proof problem.3

The more fundamental stumbling block for Mr. Kruetzer is the distinction between how
RCW 7.48.305 treats agriculture versus forestry.

e For forestry, protections extend to land with a crop of trees where the land is merely
capable of supporting merchantable timber and not actively being used for an
incompatible use; it applies even where the owner does no active forestry
management and does not even claim the land is a working forest. RCW 7.48.305(3).

e Conversely, protections extend only to “agricultural activities conducted on
farmland.” RCW 7.48.305(1). As used in RCW 7.48.305, “farmland” means “land...
devoted primarily to the production, for commercial purposes, of livestock...or
other farm products.” RCW 7.48.310(3). Mr. Kreutzer has sheep, goats, chickens,
and ducks, but he has not shown that his land is devoted primarily to the commercial
production of livestock or other products. When the “commercial agriculture”
question has arisen previously (outside the Animal Services context), we have looked
to criteria like whether the owner has filed Schedule F (related to profit or loss from
farming) forms with the IRS, or has USDA certification, or is enrolled in the state’s
farm and ag tax program. Mr. Kreutzer has not shown, at least this round, that his
property is primarily devoted to commercial agriculture production, a necessary
predicate for RCW 7.48.305 protection.

That makes RCW 7.48.305 inapplicable here, but there is a third element we will address
below. Even if Mr. Kreutzer’s land was shown to be devoted primarily to the commercial
agriculture, and such uses were established prior to surrounding nonagricultural and
nonforestry activities, his livestock guardian dogs’ barking would be presumed
reasonable and non-nuisance on/y if “consistent with good” agricultural practices. RCW
7.48.305(1). That dovetails somewhat with our barks “to an unreasonable degree”
analysis for KCC 11.04.230.K. Mr. Kreutzer’s appeal did not specifically dispute that his
two dogs violated the county code (having erroneously concluded that state law
exempted him), but we undertake the analyses anyway. Ex. D14.

3 Presumably the analysis would not be whether Mr. Kruetzer himself conducted such agricultural prior to surrounding

nonagricultural and nonforestry activities springing up. If Mr. Kruetzer purchased property historically put to

commercial agricultural use prior to other neighboring uses proliferating, it would be enough to qualify for RCW
7.48.305 protection.
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Local Law Standards

23.  The County’s legal standard is easy to write—does the animal bark “to an unreasonable
degree, in such a manner as to disturb a person or neighborhood,” KCC 11.04.230.K—
and more complex to apply. However, we have established consistent benchmarks,
several of which are applicable here.

24.  TFirst, we draw a sharp distinction between nighttime barking and daytime barking,
construing section .230.K consistently with the general County noise code, which makes
numerous daytime v. nighttime distinctions.* That the timing of a noise matters
significantly is not controversial, nor new. For example, as one pre-Civil War court
described it, ““The peace of Sunday may be disturbed by acts which, on other days,
cannot be complained of.”> Replace “Sunday” with “midnight” and “on other days” with
“noon,” and that proposition remains true 165 years later. One’s right to make nighttime
noise “must be limited by the right of the neighbors in the area to be free of disturbing
noises during normal sleeping hours.”® Thus, Animal Services carries a significantly
higher burden for appeals involving daytime noise (meaning after 7:00 a.m. on
weekdays/9:00 a.m. on weekends and before 10:00 p.m. each evening) than for nighttime
noise.

25. Second, while the noise need not disturb a neighborhood (the code standard being
disturbing a person or neighborhood), in analyzing whether noise truly “disturbs,” our
high court reminds us to focus on an objective “unreasonableness” standard, and to not
allow any given complainant to make a “subjective determination” of a noise violation.”
Similarly, our high court instructs us to guard against measuring conduct “by its effect on
those who are inordinately timorous or belligerent.”® And in looking at both
“unreasonable” and “disturb,” we review the steps an appellant took to control the noise
and the steps a complainant took to mitigate the noise’s impact.”

26.  Third, “unreasonable” does not simply mean more barking than the average dog. Dogs
bark along a bell curve, starting with a thin slice of unusually quiet dogs, moving to the
fat part of the bell curve with most dogs making less than average through average
through more than average noise, to a thin slice of unusually noisy dogs at the far end of
the curve. During the day, simply making more noise than the prototypical dog does not

4+ KCC 11.04.230.K (at the time, .J) and KCC chapter 12.86 were jointly amended by Ordinance 18000 in 2015. The
noise code lists numerous sounds exempt from noise code limitations between 7:00 a.m. (9:00 a.m. on weekends) and
10:00 p.m. KCC 12.86.510. In that same ordinance, the Council amended the law to explicitly add that, “The hour of the
day at which the sound occuts may be a factor in determining reasonableness.” Ord. 18000 at § 72 (codified at KCC
12.86.410.A.). Although decibels are not determinative, from 10 p.m. and 7:00 a.m. (9:00 a.m. on weekends) the
maximum permissible sound levels are reduced by ten decibels. KCC 12.86.120.A. Ten decibels may not seem like much;
however, reducing the decibel level by 10 dBs halves the perceived loudness.
http://www.siue.edu/~gengel/ece476WebStuff/SPL.pdf.

> Commonwealth v. Jendell, 2 Grant 506, 509 (Pa. 1859).

6 Altman v. Ryan, 435 Pa. 401, 407, 257 A.2d 583, 605 (1969).

7 City of Spokane v. Fischer, 110 Wn.2d 541, 544-45, 754 P.2d 1241 (1988).

8 Seattle v. Eze, 111 Wn.2d 22, 29-30, 759 P.2d 366 (1988) (citations omitted).

0 See, eg., State v. Acrey, 148 Wn.2d 738, 748-49, 64 P.3d 594 (2003) (“reasonable” depends on balancing competing
interests).
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suffice; daytime noise must be at the far end of the bell curve. The scenario is somewhat
different at night because the expectation is that owners will bring their pets inside with
them; however, in past cases we have expressly noted that such an expectation might not
apply to a livestock dog guarding against nocturnal predators.

Fourth, something beyond timing, decibels, and duration figure into the impact of noise
on the average listener. Noises made seemingly in distress—either active pain or
loneliness—are more likely to disturb a typical person than noises made during play. And
that is not just true for dogs. For example, in the summer our neighborhood is filled with
children screaming. But it is sound of children at play, and thus far easier to brush off
and far less disturbing, than even softer, shorter duration sounds of a child in distress.
There is a qualitative, as well as quantitative, aspect to noise.

Local Law Application to Our Facts

28.

29.

30.

31.

Ms. Eaton came up short on one point—thinking she should not need to take steps to
minimize the impact. As noted above, in looking at both “unreasonable” and “disturb,”
we review both the steps an appellant took to control the noise and the steps a
complainant took to mitigate the noise’s impact. In a close case, lack of complainant
steps to minimize the impact of noise can tip the scales. However, today’s case is not a

close one, and in almost every other respect Ms. Eaton came across as extremely
credible.

While we have seen, in our dozens of noise appeals, numerous overly-sensitive
complainants with unrealistic expectations of quiet Ms. Eaton was quick to distinguish
the other neighboring livestock guardian dogs who occasionally wake her with alert
barking—which she acknowledged was acceptable—versus Mr. Kreutzer’s dogs
persistent barking night after night. That is an objectively sensible distinction. We find
that Mr. Kreutzer’s dogs bark significantly more than other livestock guardian dogs and
that Ms. Eaton is not especially sensitive nor unrealistic about what nighttime barking is
reasonable.

The fact that Mr. Kreutzer, when motivated by an enforcement action, has been able to
tamp down the noise to levels Ms. Eaton agrees are acceptable, further shows two
things. The frequency and duration of his dogs’ barking is not an inevitable product of
livestock guarding, but diligence he is either exerting or not exerting when the heat is off.
And it enhances Ms. Eaton’s credibility, that Mr. Kreutzer is not facing the “nothing I
can realistically do will satisfy my neighbor” scenario we have observed in some past

appeals.

Beyond simply the amount of noise, Ms. Eaton distinguished between the frantic, alert
barking her neighbors’ guardian dogs make in response to an acute stimulus and the
monotonous boredom-type barking Mr. Kreutzer’s dogs engage in. That is relevant in
several respects. Noises made in distress like boredom barking are more likely to disturb
a typical person than other types of noises. It also shows that the dogs are not simply
doing their job—acute, alert barking until they scare off that predator, which would be
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32.

33.

34.

easier to defend as “reasonable”—but chronic barking for reasons unrelated to actual
threats.

And finally, we deal with nighttime noise repeatedly waking up a neighbor, not say,
daytime barking disquieting an outdoor happy hour.

None of that is to minimize or be dismissive of Mr. Kreutzer. He did not seem callous or
indifferent to Ms. Eaton’s plight. He has taken some steps to minimize the barking, even
moving his fence perimeter to be further from Ms. Eaton. But to date there been large
periods of time when those efforts were insufficient. And while we believe him that
other neighbors have not complained about the barking, the standard is disturbing a
person or neighborhood.

Mzr. Kreutzer’s two livestock guardian dogs have made noise, to an unreasonable degree,
in such a manner as to disturb a person or neighborhood, thus qualifying as an KCC
11.04.230.K violation.

Concluding Thoughts

35.

36.

37.

On today’s facts, even if Mr. Kreutzer had shown that his land was devoted primarily to
the commercial agriculture, and such uses were established prior to surrounding
nonagricultural and nonforestry activities, his livestock guardian dogs’ barking would
only be presumed reasonable and non-nuisance if “consistent with good agricultural...
practices.” RCW 7.48.305(1). Given that owners of neighboring guardian livestock dogs
have been able to arrange affairs such that those dogs do not consistently bark during the
night, on today’s facts Mr. Kreutzer would not have been able to show his practices were
consistent with good agricultural practices, putting him outside RCW 7.48.305’s
protections.

We do not accept Animal Services’ argument that 7o nighttime (i.e., after 10 p.m. and
before 7 a.m. on weekdays, 9 a.m. on weekends) barking is allowed. That is not even true
for house dogs. There is no zero-tolerance policy; occasionally, stuff happens.!® That was
not even a standard Ms. Eaton was arguing for. And livestock guardian dogs may have a
somewhat wider birth.

Similarly, we do not necessarily accept Animal Services’ argument that not having a
structure to bed down the animals and dogs for the night creates an attractive nuisance
and is essentially unreasonable (or inconsistent with good agricultural practices).
Certainly, it would help resolve the situation, especially if Mr. Kreutzer undertakes
further training for his dogs and speaks with other livestock owners about bark collar
use, and those efforts do not greatly move the needle. But in a future appeal we would
look to evidence like whether neighbors in the vicinity bed their animals in a structure,
and what learned sources like agricultural extension services have to say on the matter.

10We were reminded of this eatlier this week when a neighbot’s dog roused us from a dead sleep at 5:30 a.m. That

happens from time to time.
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DECISION:

1. We sustain the excessive noise violations and $100 penalty for the two livestock guardian
dogs, Mollie and Bonsai.

2. We dismiss the excessive noise violation and $50 penalty for the house dog, Link.

ORDERED March 21, 2024.

/22___,__’ /"/
David Spohr
Hearing Examiner

NOTICE OF RIGHT TO APPEAL

King County Code 20.22.040 directs the Examiner to make the County’s final decision for this
type of case. This decision shall be final and conclusive unless appealed to superior court by
April 22, 2024. Either party may appeal this decision by applying for a writ of review in superior
court in accordance with chapter 7.16 RCW.

MINUTES OF THE MARCH 7, 2024, HEARING IN THE APPEAL OF YURI
KREUTZER, REGIONAL ANIMAL SERVICES OF KING COUNTY
FILE NO. V23015038-A23007081

David Spohr was the Hearing Examiner in this matter. Participating in the hearing were Chelsea
Eykel, Ondine Eaton, and Yuri Kreutzer. A verbatim recording of the hearing is available in the

Hearing Examiner’s Office.

The following exhibits were offered and entered into the record by Animal Services:

Exhibit no. D1 Regional Animal Services of King County staff report

Exhibit no. D2 RASKC investigation report no. A23007081

Exhibit no. D3 Online Complaint form of December 14-17, 2023, incident by Ondine
Eaton, dated December 17, 2023

Exhibit no. D4 Notice of violation no. V23015038-A23007081, issued December 20,
2023

Exhibit no. D5 RASKC investigation report no. A22004963

Exhibit no. D6 Online Complaint form of September 9, 10, and 12, 2022, incident by

Ondine Eaton, dated September 12, 2022
Exhibit no. D7 RASKC investigation report no. A22005097
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Exhibit no.

Exhibit no.

Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.

Exhibit no.
FExhibit no.

D8

D9

D10
D11
D12
D13

D14
D15

Online Complaint form of September 18-21, 2022, incident by Ondine
Eaton, dated September 21, 2022

Notice of violation no. V22013579-A22005097, issued September 22,
2022

Mediation Agreement, dated December 12, 2022

Order of Dismissal V22013579-A22005097

RASKC investigation report no. A22005348

Online Complaint form of September 23, 24 and October 1, 2022,
incident by Ondine Eaton, dated October 3, 2022

Appeal, received January 11, 2024

Map of subject area
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