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FINDINGS AND CONCLUSIONS:

Overview

1. After hearing the witnesses’ testimony and observing their demeanor, studying the
exhibits admitted into evidence, and considering the parties” arguments and the relevant
law, we uphold the potentially dangerous dog violation for Boomer but reduce the
penalty.
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Background

On January 6, 2024, Regional Animal Services of King County (Animal Services) issued
violation notice V23015079-A2400092 to Jewett Gibson for his dog, Boomer, qualifying
as a potentially dangerous animal. Exs. D5, D6. Mr. Gibson timely appealed. Ex. D7. We
went to hearing on February 28, 2024.

Hearing Testimony

Gentry Bertsch-Black Testimony

3.

Gentry Bertsch-Black testified that she had delivered to the Gibson property many times
previously and had never seen or heard a dog. On December 24, 2023, Ms. Bertsch-
Black was delivering a package to the Gibson residence. She saw a dog [Boomer] in the
back of the property playing. While she could not see a person with Boomer, by the way
he was playing it seemed like he was with a person. The dog appeared to be having fun,
so Ms. Bertsch-Black felt comfortable delivering the package.

Ms. Bertsch-Black walked to the front of the house and delivered the package. As she
took a step back to take a photo of the package to finish the delivery process, Boomer
circled around the house. Boomer barked at her and then growled at her. She slightly
turned her head and saw Boomer barring teeth and coming towards her. She turned her
head away and Boomer jumped on her back, scratched her left arm, and bit her right
arm. In response to this, she yelled. She is five foot three inches tall.

Boomer went back around to the back of the property. Ms. Bertsch-Black walked back
to her truck. She was sitting in her truck for about five minutes speaking with dispatch.
She started her truck, and Boomer came over and jumped on and barked at the truck.
About thirty seconds after, a teenage boy who was in the yard came over to her car. Ms.
Bertsch-Black rolled down her window and said, “It’s a done deal. He’s already bit me.”
The teen looked stunned, and Ms. Bertsch-Black drove off.

Ms. Bertsch-Black carries mace when she delivers, but this incident happened so quickly
she did not have time to use her mace.

Ms. Bertsch-Black missed four hours of work that day. She did not find the bite mark
until the day after the incident. Exhibit D4-001 was the first photo she took. There was
one small puncture wound. It was swollen for seven days, and the bruising lasted for
close to a month. She did not go to the doctor because it was Christmas. She missed
plans she had that night because her arm hurt. Ms. Bertsch-Black did not miss work
because she happened to have five days off after the incident.

Once she returned to work, Ms. Bertsch-Black filed the complaint at the suggestion of
her boss. She did not receive any compensation for the bite from her employer. She
wants to protect other delivery drivers. Amazon changed her area, so she no longer
delivers to Mr. Gibson’s area. She contacted a lawyer, but she did not file a lawsuit
because she did not go to the doctor.
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9.

If Boomer had initially come up to the truck and was jumping, Ms. Bertsch-Black would
have texted the customer. If he had not replied, the package would have been returned.

Jewett Gibson Testimony

10.

11.

12.

Jewett Gibson testified that he was not home during the incident. His seventeen-year-old
son and mother were home that day. When Mr. Gibson asked his son about the incident,
he could not recall it at all. He confirmed that an Amazon package was delivered on that
day; his mother submitted the order.

Boomer goes on hikes by lakes and rivers with no issues. Boomer has been invited into
UPS trucks in the past. This is shocking to him. He has never had any issues with any of
his dogs. He does not believe Boomer is potentially dangerous. They run Boomer for an
hour or two a day with someone. Boomer is licensed and neutered. He has not received
any lawsuits from Ms. Bertsch-Black. He has no trespassing signs posted. He could put
up a beware of dog sign.

Legal Standards

Does Boomer meet the definition of “potentially dangerous animal”? KCC 11.04.230.F.
Per KCC 11.01.320:

A. “Potentially dangerous animal” means any animal that when unprovoked:

1. Bites or inflicts injury on a human or domesticated animal;

2. Chases or approaches a person upon the streets, sidewalks, or any public
grounds in a menacing fashion or apparent attitude of attack;

3. Has a known propensity, tendency, or disposition to attack, to cause
injury, or otherwise to threaten the safety of humans or domestic animals;
or

4. Jointly engages, with one or more animals in conduct meeting
subsections A.1., A.2., or A.3., of this section, in which case all animals are
deemed potentially dangerous, absent an affirmative demonstration that a
specific animal was not responsible for a qualifying act.

B. Regardless of provocation, an animal is a “potentially dangerous animal” if it
enters onto private property without the consent of the owner or occupant and
bites a human or animal or chases or approaches a person in a menacing fashion
or apparent attitude of attack.

C. An animal shall not be declared a “potentially dangerous animal” if the threat,
injury, or bite alleged to have been committed by the animal was sustained by a
person who was at the time committing a willful trespass upon the premises
occupied by the owner of the animal, or who was abusing or assaulting the
animal, or who was committing, or attempting to commit a crime. This
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13.

14.

15.

16.

17.

18.

exclusion does not apply to actions taken in defense of oneself, other humans,
animals, or property.

We do not grant substantial weight or otherwise accord deference to agency
determinations. Exam. R. XV.F.3. For those matters or issues raised in an appeal
statement, Animal Services bears the burden of proving by a preponderance of the

evidence both the violation and the appropriateness of the remedy it has imposed. KCC
20.22.080.G; .210.B.

Analysis

Mr. Gibson and Ms. Bertsch-Black disagree on how or if the incident happened. Mr.
Gibson contends that Ms. Bertsch-Black was fabricating how it occurred, if at all. Ms.
Bertsch-Black was adamant that Boomer bit her. Though Ms. Bertsch-Black was slightly
abrasive and defensive, we do not find her testimony outlandish or uncredible, especially
since no one from the Gibson household personally witnessed the incident. Thus, we
find the most likely scenario as follows.

Ms. Bertsch-Black was delivering a package to the Gibson house as part of her job duties
with Amazon when she saw Boomer, who appeared to be playing with someone towards
the back of the property. Ms. Bertsch-Black did not see anyone at that time with the dog
but due to Boomer’s behavior, it appeared that someone was possibly playing ball with
him. After Ms. Bertsch-Black placed the package on the porch, she was taking a photo of
the delivered package when she noticed that Boomer had come towards the front of the
house. When she turned around, Boomer was growling and showing his teeth. Boomer
jumped and bit her on her arm. Following the bite, Ms. Bertsch-Black returned to her
truck. Boomer returned and was barking and jumping at her truck.

Under KCC 11.01.320(1), an animal that, when unprovoked, “[b]ites or inflicts injury on
a human” qualifies as “potentially dangerous.” Here, Boomer approached Ms. Bertsch-
Black, growled at her and bit her on the arm. Boomer bit a human which qualifies him as
“potentially dangerous” absent a showing of provocation by Ms. Bertsch-Black.

As to whether Boomer was provoked to bite, KCC 11.01.350 states that “provocation”
means “to torment, agitate, or harass an animal immediately before the attack, chase or
menacing behavior; it does not include actions taken to defend oneself, other humans,
animals or property. Further, in animal jurisprudence, reviewing courts focus on how an
average dog, neither unusually aggressive nor unusually docile, would react to an inciting
act.! And a key touchstone of courts’ analyses is that “provocation” requires the dog’s
reaction to be roughly proportional to the victim’s act.?

Ms. Bertsch-Black simply performing her duties as an Amazon delivery driver—absent
some other act by Ms. Bertsch-Black—does not qualify as provocation. We do not find
that an average dog, playing in the back of the home happily, would come to the front of

! Bradacs v. Jiacobone, 244 Mich. App. 263, 273, 625 N.W.2d 108, 113 (2001) (citing Kirkham v. Will, 311 IIl. App.
3d 787, 792, 724 N.E.2d 1062 (2000)).
2 Stroop v. Day, 271 Mont. 314, 319, 896 P.2d 439 (1995); Bradacs at 273-75; Kirkham at 792.
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19.

20.

21.

22.

23.

the home and bite a delivery person. An average dog may have gotten startled by
suddenly noticing a strange person on the property and barked or menaced the visitor.
But we do not find that an average dog would have run up, jumped on a person’s back,
bit their arm, and then continued to bark and jump at their truck as they were attempting
to leave. That was grossly disproportionate to Ms. Bertsch-Black’s presence on the
property to deliver a package. Boomer was not legally provoked.

Mr. Gibson testified that he does not believe that the incident occurred the way Ms.
Bertsch-Black explained it. However, Mr. Gibson further testified that he did not witness
the incident as he was not home when Ms. Bertsch-Black delivered the package. Only his
teenage son and his mother were at his home at the time of the incident. Mr. Gibson also
testified that he checked his Amazon account for the day in question and he did receive a
package from Amazon. When questioned about whether his teenage son recalled
speaking to Ms. Bertsch-Black, Mr. Gibson provided that his son was not aware of this
incident at all.

Mr. Gibson opined that Ms. Bertsch-Black may have been seeking some kind of
additional compensation from Amazon and fabricated the facts; however, Ms. Bertsch-
Black testified that she received no monetary gain from this incident, nor any time off.
Given Ms. Bertsch-Black’s knowledge of the property, dog, and young man, and absent
some other evidence from Mr. Gibson rebutting Ms. Bertsch-Black’s testimony, we
uphold the potentially dangerous dog designation for Boomer.

Mr. Gibson provided in his appeal statement that Boomer had never displayed any
aggressive behavior and frequently goes to state parks, hiking trails, lakes, the homes of
family and friends, and is regularly fed treats by other delivery drivers without incident.
We accept this assertion that Boomer is generally not a threat. We understand that dogs
can act out of character for various reasons on any given day. However, the potentially
dangerous dog statute looks only to whether Boomer bit a person on the day in question
and the “provocation” inquiry focuses on how an average dog, neither unusually docile
nor unusually aggressive, would act in a similar situation. With our set of circumstances,
we do not find that an average dog would have bitten Ms. Bertsch-Black.

During our hearing, Sgt. Eykel opined that “there is a first bite for every dog.” We do
not necessarily agree with this statement. Most dogs go their entire lives without any
incidents, and even if a dog does have a less than favorable response to some stimulus
over the course of their life, it is not usually a defining moment for the dog. The goal of
the potentially dangerous dog statute is not to tarnish a dog or his owner’s reputation but
rather to ensure the safety of others.

As to the dollar amount for the potentially dangerous dog violation, we often reduce the
otherwise applicable penalty in cases where the incident happened despite, not because
of, the steps the owner was taking at the time of the violation and/or the steps the owner
takes afterwards to avoid further occurrences. Here, Boomer was secured on his
property, being actively attended by family member, and not, say running amok. And
there is no indication that the Gibson’s were on any heightened alert that Boomer might
present threat. Mr. Gibson explained that Boomer is already registered, tagged, chipped,
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fenced on his property, and leashed in public. And Mr. Gibson is willing to display

proper signage to prevent any other occurrences.

24. Given Mr. Gibson’s measures already in place and his willingness to comply further, we
reduce the penalty.

DECISION:

1. We uphold the potentially dangerous dog designation for Boomer.

2. We reduce the penalty from $500 to $200.

ORDERED March 13, 2024.

Leila Arefi
Hearing Examiner pro tem

NOTICE OF RIGHT TO APPEAL

King County Code 20.22.040 directs the Examiner to make the County’s final decision for this
type of case. This decision shall be final and conclusive unless appealed to superior court by
April 12, 2024. Either party may appeal this decision by applying for a writ of review in superior
court in accordance with chapter 7.16 RCW.
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MINUTES OF THE FEBRUARY 28, 2024, HEARING IN THE APPEAL OF
JEWETT GIBSON, REGIONAL ANIMAL SERVICES OF KING COUNTY

FILE NO. V23015079-A2400092

Leila Arefi was the Hearing Examiner pro ferz in this matter. Participating in the hearing were
Chelsea Eykel, Gentry Bertsch-Black, and Jewett Gibson. A verbatim recording of the hearing is

available in the Hearing Examiner’s Office.

The following exhibits were offered and entered into the record by Animal Services:

Exhibit no.
Exhibit no.
Exhibit no.

Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.

D1
D2
D3

D4
D5
Do6
D7
D8

Regional Animal Services of King County staff report

RASKC investigation report no. A24000092

Online Complaint form of December 24, 2023, incident by Gentry
Bertsch-Black, dated January 5, 2024

Photograph of bite injury

Notice of violation no. V23015079-A2400092, issued January 6, 2024
Potentially Dangerous Animal Designation V24015078

Appeal, received January 15, 2024

Map of subject area
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