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FINDINGS AND CONCLUSIONS:

Overview

1. Brymeris McDonald appeals a Regional Animal Services of King County (Animal
Services) notice and order citing lack of rabies vaccination and three violations relating to
care for his dog, Rosa. After hearing the witnesses’ testimony and observing their
demeanor, studying the exhibits admitted into evidence, and considering the parties’
arguments and the relevant law, we sustain the rabies violation but reduce that penalty,
and we sustain one of three care violations while overturning the other two.



V24015123-A24000327-Brymetris McDonald

Background

Anthony Mendez filed a complaint regarding several incidents involving Rosa. Exs. D3-
D4. Animal Services investigated and issued Mr. McDonald a violation order. Ex. D7.
Mzt. McDonald appealed.

We held a hearing on March 26 and left the record open for Mr. McDonald to submit
veterinary records. Ex. Al. We closed the record on March 29.

Hearing Testimony

Anthony Mendez, Testimony

4.

Mr. Mendez is Mr. McDonald’s upstairs neighbor in their apartment building. Mr.
Mendez starting hearing noises coming from McDonald’s home. At first it was loud
music, but that was resolved. Then Mr. Mendez started hearing dog noises, but it was
normal barking, and Mr. Mendez understood that.

However, in June 2023, Mr. Mendez was picking up his mail and, on the way back to his
unit he heard several very loud striking noises and dialogue from Mr. McDonald’s unit,
followed by Rosa “screaming.” Mr. McDonald’s window was open, but the curtains were
drawn, so Mr. Mendez did not see anything. (Due to the duration, the window being
open heightened the loudness, and Mr. McDonald yelling at Rosa, those June noises
were worse than the January 2024 video he submitted.) He reported the noises to Animal
Services.

In August 2023, Mr. Mendez again heard the same striking and yelling noises multiple
times. He did not remember that incident as well as the June one. He reported it to the
police and to Animal Services. A Kent police offer encouraged him to take audio and
video the next time.

In early January 2024, Mr. Mendez heard those noises again, but they were too short to
capture substantial audio evidence. On January 11, Mr. Mendez heard the noises again
for about 30-60 seconds, before grabbing his phone and recording. Ex. D6.

Mr. Mendez has not owned a dog, but his siblings have. He admits that when their dogs
get up on the counter or something similar, he “gives them a hit,” but not like what he
heard coming from the McDonald home, including multiple strikes and screaming from
Rosa. Mr. Mendez has heard noises that are not accompanied by hitting, such as Rosa
simply sounding upset, and he has not reported those. What concerns Mr. Mendez are
the striking noises right before Rosa begins crying. He has not seen Rosa injured or in
need of physical help.
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Christine Webber Testimony

9.

10.

11.

12.

13.

In January 2024, Ofc. Webber was dispatched to the McDonald home. When Mr.
McDonald opened the door, Rosa came out alert, reactive, and readily greeting her. Ofc.
Webber noticed Rosa had scabbing lacerations on her head. Mr. McDonald said that
Rosa has been trying to escape her crate, and he treated her wounds with Neosporin. Mr.
McDonald informed Ofc. Webber that when Rosa misbehaves, such as when she potties

inside the house or goes through the trash, he spanks her but not enough “to hurt Rosa
and make her bleed.”

Ofc. Webber informed Mr. McDonald that the crate was not appropriately-size for Rosa
and of other positive reinforcement methods to train Rosa. The crate seemed to be
medium-sized, and for Rosa’s size a large or extra-large crate would be more appropriate,
avoiding plastic-type crates. The crate should be big enough for Rosa to move around,
turn, and drink water. Mr. McDonald said he would buy a new one.

Ofc. Webber commanded Rosa to sit, offering her a treat if she complied, but she was
full of energy and did not listen. After about five minutes, Mr. McDonald offered to
show Ofc. Webber the crate and handed her Rosa’s leash to hold her while he went
inside to grab the crate. Since Ofc. Webber had already examined Rosa, she would not
have had a problem with Mr. McDonald taking Rosa back inside.

Ofc. Webber inquired about Rosa’s vet, but Mr. McDonald became agitated and said if
something was wrong with Rosa that he would take her to the vet. He also did not
provide her with rabies vaccine documentation. He then asked Ofc. Webber to leave and

she did.

Ofc. Webber testified that she has been working for Animal Services since June 2023 and
gets an average of eight calls per day. Generally, for first-time incidents, she gives a
warning. She did not give Mr. McDonald a warning in January, because Animal Services
had been there several times already. Ofc. Webber does not have authority to arrest, and
she would not threaten to arrest anyone. She did not even see anything that would be
worth arresting Mr. McDonald for. Even if an animal’s welfare was heightened, Animal
Services would still need a warrant. The concerns Ofc. Webber saw that prompted her
issuing a violation order were that the crate was not the right size for Rosa or for water
to fit inside and Mr. McDonald was not answering questions regarding vet care.

Brymeris McDonald Testimony

14.

During Ofc. Webber’s [January 15] visit, Mr. McDonald was going through difficult
family matters, but he was trying to be cordial with her. When he tried putting Rosa back
inside the house (after brining her out), Ofc. Webber responded, “I already started my
investigation, I can go ahead and take you to jail for beating on your dog [for animal
cruelty]... you’re going to have to leave her out here.” Mr. McDonald thought, “Ok, I
guess I have to leave my dog with her,” so he left Rosa with Ofc. Webber, and went
inside to grab the kennel.
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15.

16.

17.

18.

19.

20.

21.

When questioned when he asked Ofc. Webber to leave, he testified that he initially asked
her to leave after she requested to keep Rosa outside when he was trying to grab the
kennel. When he brought the kennel, he asked, “Ok, are we done now?” However, there
were some questions that he did not feel comfortable answering, such those relating to
Rosa’s shots and veterinary records, because he felt that Ofc. Webber was trying to label
him as a “criminal,” so he wanted to end the conversation.

The first time an Animal Services officer came to the McDonald home, they advised him
that he should not spank Rosa. Mr. McDonald changed his methods and instead started
slapping the ground in front of Rosa or spraying her face with water; he would sit Rosa
in front of her poop and slap the ground.

On January 11 Rosa was not getting inside her kennel, so Mr. McDonald spanked her
with his hand. The striking noise heard in the video is from Rosa’s kennel. When
questioned why that day he spanked her instead of slapping the ground, he said “Maybe
the dog had pottied and went through the trash, so it was different because she went
through the kitchen.”

Rosa was born July 2022, and Mr. McDonald understood that she had her shots through
her previous owner. Mr. McDonald obtained Rosa in September 2022, and his friend
took Rosa to a free vet clinic in Puyallup to get her shots the following day.

Rosa always has food and water available in her crate; her water bottle connects to the
outside of the kennel. Mr. McDonald has purchased four kennels for Rosa, as she is a
“kennel destroyer.” After January 20, Mr. McDonald purchased a new kennel that is a
little bigger than the old one, but he could not find one much bigger. He kept the old

crate for evidence during the hearing process and now intends to throw it away.

Mr. McDonald is against giving Rosa medication for her kennel anxiety, as she is still a
puppy. He is doing the best he can for Rosa at this time.

Rosa is Mr. McDonald’s service dog. Mr. McDonald would like to get Rosa professional
training as a police dog, but Animal Services’ fines are making that more challenging. Mr.
McDonald feels that Ofc. Webber made a lot of assumptions about Rosa’s welfare.

Analysis

Overarching Standards

22.

We review an alleged violation of the rabies vaccine requirement, and alleged violations
of three subsections of the animal care section, KCC 11.04.250. In doing so we do not
grant substantial weight or otherwise accord deference to agency determinations. Exam.
R. XV.F.3. For those matters or issues raised in an appeal statement, Animal Services
bears the burden of proving by a preponderance of the evidence both the violation and
the appropriateness of the remedy it has imposed. KCC 20.22.080.G; .210.B.
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Unconstitutional Search?

23.

24.

25.

20.

Before analyzing our evidence, we must first determine what evidence to admit. Mr.
McDonald essentially raises concerns with two items: Mr. Mendez’s testimony and video,
and a portion of Ofc. Webber’s investigation. Pursuant to the exclusionary rule, the
Fourth Amendment of the U.S. Constitution and Article I, section 7, of the Washington
State Constitution requires the exclusion of evidence obtained by an unlawful search
conducted by a governmental actor. An examiner excludes unconstitutionally obtained
evidence. Exam. R. XIL.B.1.

As to Mr. Mendez, application of the exclusionary rule does not extend to evidence
obtained by a private person acting on their own initiative.! That changes if the
government encouraged, counseled, or directed the conduct of the private person,
essentially making the private person the government’s agent; we assume that the Kent
police officer encouraging Mr. Mendez to get a recording the next time qualifies.?
However, Mr. Mendez made his observations (and took his video) either from his room
or from the apartment complex’s common areas, places Mr. Mendez had a right to be.
There was no “search,” regardless of who was doing the observing or recording. Mr.
Mendez’s entire evidence is admissible.

The interaction with Ofc. Webber is more complex. There is no question that the initial
interaction, including Mr. McDonald bringing Rosa outside to see Ofc. Webber, was
voluntary. Mr. McDonald even agreed to go back inside to retrieve Rosa’s crate. At that
point, the versions diverge:

e Mr. McDonald testified that when he tried to bring Rosa back into his apartment
while he retrieved the crate, Ofc. Webber coerce him into leaving Rosa outside. At
that point he said he asked Ofc. Webber to leave. He later repeated his request to end
the conversation after Ofc. Webber peppered him with more questions.

e Ofc. Webber testified that Mr. McDonald merely handed her Rosa’s leash to hold
while he went back inside to retrieve the crate. Only when she later asked him about
veterinary records and rabies vaccines did Mr. McDonald ask her to leave, which she

did.

We found Mr. McDonald at least as credible as Ofc. Webber. And the government has
long borne the burden to prove that consent to a search was freely and voluntarily
given.? We find that Ofc. Webber made statements indicating that Mr. McDonald was
not free to take Rosa back inside, thus ending the voluntariness of the interaction. We
thus exclude the video/photographs Ofc. Webber took and any statements Mr.
McDonald made after he started to go back into his apartment to retrieve Rosa’s crate.

U Burdean v. McDowell, 256 U.S. 465, 475 (1921); State v. Ludpik, 40 Wn. App. 257, 262, 698 P.2d 1064 (1985).
2 State v. Wolken, 103 Wn.2d 823, 830, 700 P.2d 319 (1985).
3 Bumper v. North Carolina, 391 U.S. 543, 548 (1968).
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Rabies V accination?

27.

28.

29.

On January 20, was Rosa up to date on her rabies vaccine? Health Code 8.04.005.A
requires, “An owner of a dog, cat or ferret shall have the animal vaccinated against rabies
by four months of age, and revaccinated on a schedule according to the type of vaccine
used, as determined by a licensed veterinarian and vaccine manufacturer instructions.”

As noted above, we exclude the statements Mr. McDonald made on January 20 about
Rosa’s vaccinations. However, we observe that although on first blush the story that a
man named “Larry” took care of Rosa’s shots sounded like a tall tale, it turned out to be
true: someone named Larry, whom Mr. McDonald knew only well enough to list as
“Puppy Lar[r]y” in his phone, indeed did take Rosa to a clinic in 2023. Ex. A1 at 002.

However, the list “Puppy Lar|r]y” produced did 707 include a 2023 rabies vaccine. Ex. Al
at 002. At some point in 2024, Mr. McDonald got Rosa her rabies vaccination. Ex. Al at
001 (tag showing a “2024 RABIES VACC”) Ex. A1 at 001. Mr. McDonald has not
asserted that Rosa’s 2024 vaccination came before Ofc. Webber visited him on January 20.
We accept Mr. McDonald testimony that he #nderstood that Rosa got her shots through
her previous owner. But that does not mean Rosa was, in fact, vaccinated against rabies
before 2024. We find that, more likely than not, Rosa was not vaccinated against rabies
as of January 20. We reduce the $50 penalty to $25, because Mr. McDonald got Rosa
vaccinated shortly thereafter.

Deprive Rosa of Sufficient Care?

30.

Did Mr. McDonald deprive Rosa of “care sufficient to maintain [her] health and well-
being, by failing to provide:

a. food of sufficient quantity or quality to allow for normal growth, body
weight, health, and vigor;

b. sufficient potable water, which must be always available;

c. containers for food and water that allow the animal easy access;

d. a living environment with sufficient area, dimension, design, ventilation,
and cleanliness to assure the animal’s comfort and lack of distress;

e. shelter sufficient to protect against cold or heat; or

f. veterinary care necessary to relieve distress from injury, neglect or
disease’?

KCC 11.04.250.A 4.

31.

As to “a. food of sufficient quantity or quality to allow for normal growth, body weight,
health, and vigor,” Ofc. Weber agreed Rosa was healthy-looking and vigorous. While
Ofc. Weber was concerned that Rosa did not have “b. sufficient potable water, which
must be always available” and/or “c. containers for food and water that allow the animal
easy access,” we believe Mr. McDonald that the crate had a water bottle mounted on the
outside and food inside.
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32.

33.

34.

The crate itself is somewhat close to the line. Rosa would have benefited from a larger
crate than she had on January 20, like the one Mr. McDonald purchased post-January 20.
Yet Mr. McDonald’s demonstration at hearing of a 6’1" man inside the crate was
effective. Animal Services cannot quite show that Rosa’s crate was not “d. a living
environment with sufficient area, dimension, design, ventilation, and cleanliness to assure
the animal’s comfort and lack of distress.” We return to the crate later, but not for
area/dimension/design/ventilation/cleanliness reasons.

A dog confined in a small space can sometimes become frantic and overheat, meaning
the crate was not “e. shelter sufficient to protect against cold or heat,” but there is no
evidence of that here. And given that, with simple Neosporin, the cuts did not get
infected and simply scabbed over, we do not find that “f. veterinary care [was| necessary
to relieve distress from injury, neglect or disease.”

We overturn the KCC 11.04.250.A.4 violation.

Fail to Provide Rosa Adequate Care?

35.

36.

Did Mr. McDonald “[f]ail to provide adequate care to any animal, even if the failure does
not result in the animal actually enduring pain, suffering or injury”’? KCC 11.04.250.A.5.
“Adequate care,” per KCC 11.01.030, means “providing to an animal:

A. Species-appropriate food or feed and water that is easily accessible to
the animal and of sufficient quantity and quality to sustain the animal in

good health;
B. A structure that:

1. Is sufficient to protect the animal from wind, rain, snow,
cold, heat, ot sun;

2. Has bedding to permit the animal to remain dry,
reasonably clean, and free of excess feces and to maintain a
normal body temperature, and that allows the animal to
turn around freely, sit, stand, and lie without restriction;
and

3. Does not injure, disfigure or physically impair the
animal; and

C. Adequate veterinary medical care.

A.5 largely overlaps with A.4. And we have already found there was no violation related
to food or water, protection from the elements, or veterinary care. Animal Services has
not pointed to body temperature, a lack of bedding, or a presence of feces. And while
the crate Rosa was in on January 20 was borderline too small, for the same reason we
found that Animal Services had not quite shown an insufficient area to assure the
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37.

38.

animal’s comfort and lack of distress, Animal Services cannot quite show that Rosa did
not have space to freely, sit, stand, and lie without restriction.

However, what is different about A.5, is that it requires the space the animal is confined
in “not injure, disfigure or physically impair the animal.” There is no dispute that, for a
time, Mr. McDonald was keeping Rosa in a kennel that she had partially bitten through
and had repeatedly injured her head sticking it through the hole’s jagged edge. Ex. D8.4
This particular violation does not even require that result be the animal actually enduring
pain, suffering, or injury. And here we find that Rosa suffered numerous cuts to the head
from being put back into that crate.

We uphold the KCC 11.04.250.A.5 violation.

Pain, Suffering, or Injury?

39.

40.

41.

42.

43.

Did Mr. McDonald “[c]ause or allow [Rosa] to endure pain, suffering or injury”’? KCC
11.04.250.A.2. We analyze two issues here, one related to the injuries Rosa sustained or
sticking her head through the crate and the other related to striking Rosa.

As noted above, leaving Rosa in a crate that she had bitten through and was able to
repeatedly force her head through and cut her head was an A.5 violation. Was it also an

A.2?

On one level, the answer is yes. Even assuming for a moment that during Rosa’s
prolonged efforts to force her way out of the kennel she might not have been enduring
pain or suffering (like how one engaged in an activity may not realize in heat of the
moment they have been injured), she still sustained injuries. And one event can often
appropriately lead to more than one violation. A dog escaping its property, darting across
the street, and entering a neighbot’s property would be both an at-large violation and a
trespass violation. Or, if (contrary to our facts) Rosa’s crate did not have always-available
water, we would have upheld A.4 violation for lack of water while also upholding the A.5
for the injuries Rosa incurred while in the crate, meaning there could be two crate-related
violations.

Yet the at-large/trespass are two separate activities, and the water/injuries would be two
separate shortcomings with Rosa’s living environment. Here, there is a single failure
rising to the level of a violation: Mr. McDonald allowed Rosa to be in a kennel she had
partially bitten through, allowing her to injure and re-injure her head sticking it through
the hole’s jagged edges. We found that activity sufficient to sustain the A.5 violation, and
if Animal Services had not cited Mr. McDonald for a A.5 violation and only for an A.2
violation, we would have sustained the A.2 violation. But we will not sustain an A.2
violation ox f9p of the A.5 violation for the same injuries caused by the same problem.

There would have bee a separate basis for an A.2 violation here: by repeatedly striking
Rosa, Mr. McDonald caused Rosa to endure pain or suffering. As noted above, Mr.

* Note, while we excluded the pictures Ofc. Webber later took of Rosa’s head, she had already observed Rosa’s injuries
during the voluntary portion of the exchange.
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44,

45.

40.

Mendez’s testimony and video are all admissible. And we found him credible; he was
clear about what he remembered and did not remember, and he acknowledged that,
when their family dog gets up on the counter, he found it appropriate to hit the dog to
get it off the counter. Instead, it was the prolonged nature of Mr. McDonald’s physical
discipline that raised his concern. The prolonged June 2023 event was stomach-
churning—with the loud striking noises, Mr. McDonald yelling, “Get the f--- in there,
bitch,” and Rosa screaming. Ex. D3 at 003. While he did not recall the August 2023
event as well, we find that, more-likely-than-not it was sustained enough to prompt him
to call the police, given that Mr. Mendez views brief physical discipline as acceptable.

And the January 2024 video shows Rosa in prolonged distress. Mr. McDonald first
testified that after he received a summer visit from visit Animal Services he stopped
smacking her. But then her testified that, well, Rosa was not getting inside her kennel on
January 11, so he was spanking her. His testimony about when and why he struck Rosa
was not nearly as consistent as his testimony about his interaction with Ofc. Weber. We
believe him that he never struck Rosa enough to make her bleed or to injure her, but that
is not the code standard (“pain, suffering or injury”). We would have found that Mr.
McDonald repeatedly striking Rosa caused Rosa to endure pain and suffering.

However, we say “would,” because Ofc. Webber was clear that issues related to the crate
(size/lack of water/head injuries) and vaccine were what prompted her to issue the
violation. And the violation described in the notice and order was Rosa having “injuries
obtained from confinement that fails to provide comfort and lack of distress. There is
indication that [Mr. McDonald] is failing to provide adequate care to [Rosa] and is
allowing [Rosa] to endure pain or injury.” Ex. D7 at 001. It was the crate and
confinement, not the striking Mr. Mendez observed and documented, that were covered
by the notice and order. There was no striking-related violation for Mr. McDonald to

appeal.
We thus overturn the KCC 11.04.250.A.2 violation.

DECISION:

1.

We DENY the appeal as to the rabies vaccination, but we REDUCE that penalty from
$50 to $25.

We GRANT the appeal to the KCC 11.04.250.A.2 and A.4 violations and DENY it for
the A.5 violation.

ORDERED April 15, 2024.

R //
David Spohr
Hearing Examiner
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NOTICE OF RIGHT TO APPEAL

King County Code 20.22.040 directs the Examiner to make the County’s final decision for this
type of case. This decision shall be final and conclusive unless appealed to superior court by May
15, 2024. Either party may appeal this decision by applying for a writ of review in superior court
in accordance with chapter 7.16 RCW.

MINUTES OF THE MARCH 26, 2024, HEARING IN THE APPEAL OF BRYMERIS
MCDONALD, REGIONAL ANIMAL SERVICES OF KING COUNTY FILE NO.
V24015123-A24000327

David Spohr was the Hearing Examiner in this matter. Participating in the hearing were Chelsea
Eykel, Brymeris McDonald, and Christine Webber. A verbatim recording of the hearing is

available in the Hearing Examiner’s Office.

The following exhibits were offered and entered into the record by Animal Services:

Exhibit no. D1 Regional Animal Services of King County staff report

Exhibit no. D2 RASKC investigation report no. A2400327

Exhibit no. D3 Online Complaint form of January 11, 2024, incident by Anthony
Mendez, dated January 13, 2024

Exhibit no. D4 Video from Mr. Mendez

Exhibit no. D5 Photographs of Rosa’s injuries (excluded)

Exhibit no. D6 Video of Rosa’s injuries (excluded)

Exhibit no. D7 Notice of violation no. V24015123-A24000327, issued January 24, 2024

Exhibit no. D8 Appeal, received January 24, 2024

Exhibit no. D9 Map of subject area

The following exhibits were offered and entered into the record by Animal Services:

Exhibit no. Al Text-vet shots and rabies collar, submitted March 29, 2024
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