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FINDINGS AND CONCLUSIONS:

Ovetrview

1. David Njuguna appeals a Regional Animal Services of King County (Animal Services)
violation order for his sister’s and brother-in-law’s dogs (who are in his care while his
sister and her husband are stationed in Japan), Loki and Nubia, qualifying as potentially
dangerous. After hearing the witnesses’ testimony and observing their demeanor,
studying the exhibits admitted into evidence, and considering the parties’ arguments and
the relevant law, we deny Mr. Njuguna’s appeal but reduce the fines.
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Background

Chloe Day filed a complaint for an incident involving Loki and Nubia on March 23. Ex.
D3. Animal Services issued Mr. Njuguna a violation order for Loki and Nubia running at
large and qualifying as potentially dangerous; Mr. Njuguna does not contest the running
at large violations. Ex. D4. Mr. Njuguna timely appealed. Ex. D8. We held a hearing on
June 14.

Hearing Testimony

Chloe Day Testimony

3.

Chloe Day and her husband, Michael Day, were walking in their neighborhood with their
35-pound corgi, Tank; Mr. Day had Tank’s leash. They were in the middle of the street,
slightly towards Mr. Njuguna’s home (no sidewalks in the neighborhood). They were
passing Mr. Njuguna’s driveway when suddenly Ms. Day saw two big dogs and a small
dog running fast towards them. The dogs were growling and snapping.

The white dog [Loki] ran towards Ms. Day, lunging and showing his teeth. Tank ended
up on his backside from Mr. Day pulling his leash. Ms. Day turned to Mr. Day and saw
the brown dog [Nubia] jump on Tank, trying to bite him. Mr. Day threw Nubia farther
away from them. Mr. Day started screaming and Loki went towards him. Nubia then
looked at Ms. Day and growled at her but did not lunge at her. Ms. Day was able to grab
Tank’s leash to pull him away from the dogs. Mr. Day was left fighting both dogs off.

Ms. Day has been around many dogs, and Loki and Nubia were not just rough
housing—they were aggressive and unfriendly. A woman [a minor, E.N.]! came out of
the home and pushed the dogs to the ground, making them yelp. The dogs went back to
the backyard through the fence opening. E.N. apologized and went back inside. Tank
had saliva on him and three little red marks on his belly, like a scratch.

Michael Day Testimony

6.

Mzt. Day heard a big bang and saw three dogs coming directly at them, growling and
barking. A little dog [Scarlett] was yipping and stood back. Mr. Day pulled Tank’s leash
and Tank flipped on his back. Mr. Day pushed Nubia away. Tank went to Mr. Day’s
right. Loki dove at Tank, and Tank flattened. Mr. Day grabbed [Loki] by the scruff of his
neck and threw him as hard as he could. Mr. Day saw Nubia growling at Ms. Day, so he
went back to grab Nubia away from her. Mr. Day saw [Loki] lunge at Ms. Day with both
paws up. Loki then pounced on top of Tank with his mouth open.

Most of the interaction with the dogs took place on the ground; Mr. Day had cuts on his

jeans from diving to the ground, being head-to-head with the dogs. L.oki and Nubia went
between Ms. Day and Mr. Day back and forth about four times, each time with Mr. Day

fighting them off. Loki and Nubia were constantly circling them.

!'We try to avoid identifying minors.
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Finally, when Nubia and Loki were both far apart, he started screaming and someone
[E.N.] came out. Tank had drool and red marks on him, but it could have been from the
dogs pushing him to the ground. Mr. Day has had rottweilers and big dogs, but this was
the first time he had feared dogs. The dogs could have just been playing, but it was
terrifying.

E.N. Testimony

9.

E.N. is Mr. Njuguna’s younger sister. She was sitting on the couch when she heard
screaming. She went outside and saw Ms. Day holding Tank, trying to push him away
from Loki. Nubia and Scarlett were on the grass patch. E.N. grabbed Loki; Scarlett and
Nubia ran to the backyard. E.N. blocked the yard and went back inside. She did not see
any blood.

David Njuguna Testimony

10.

11.

Ms. Njuguna’s sister and brother-in-law are the dogs’ owners; Mr. Njuguna has only had
them for five months. Loki loves jumping in the air, has a lot of energy, and is ready to
play all the time. Nubia likes to rough play, and even Loki looks scared when Nubia tries
to play with him. Loki does not like playing with Nubia, but he has never hurt her. It is
hard for Mr. Njuguna to believe that the Days and Tank could come out of the incident
without any injuries, considering these are strong dogs that were being aggressive and
showing their teeth.

The fence opening is not the most secure. He has called fencing companies, and they
have told him that the project is too small; they advised him to contact a handyman. Mr.
Njuguna has not been able to obtain a handyman in Covington. Other handymen say the
project is too small to warrant the drive out. Prior to this incident, the dogs escaped once
before.

Beatrice Wambu Testimony

12.

Ms. Wambu is Mr. Njuguna’s sister and owner of the dogs. Her husband is in the
military. They are both stationed in Japan and were unable to bring the dogs with them.
They have had the dogs for over ten years without any history of incidents. The dogs are
sweet and playful. Nubia’s barks can sound scary, but she will not do anything. Loki
loves to be pet. Her family is still learning to handle the dogs, and Mr. Njuguna is doing
the best he can. They are willing to do whatever it takes to fix the fence. As the owners,
they take responsibility for the emotional impact the incident had on the Days.

Adam Tracy Will Testimony

13.

Mr. Will is Mr. Njuguna’ brother-in-law and owns Nubia and Loki. Mr. Will has spoken
with Mr. Njuguna about how to remedy the fence. He is working with Mr. Njuguna to
get chains to secure the dogs to a tree in the yard until the fence can be repaired. The
dogs have never had a problem with anyone. They are super playful and friendly. Mr.
Will notes that the dogs did not cause any damage—and, based on their size, they
definitely could have if they had wanted to.
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14.

15.

16.

Legal Standards

On March 23, were Loki and/or Nubia “at large,” meaning “any animal off the premises
of its owner and not under control of a competent person”? KCC 11.04.230.0; KCC
11.01.090. “Under control” means “a domesticated animal is restrained, by a human
using a leash or competent and effective voice or signal control, from approaching any
bystander or other domesticated animal and from causing property damage.” KCC
11.01.380. Mr. Njuguna does not contest this but offered an explanation.

Mr. Njuguna does contest whether Loki and Nubia meet the definition of a “potentially
dangerous animal.” KCC 11.04.230.F. Per KCC 11.01.320:

A. “Potentially dangerous animal” means any animal that when unprovoked:
1. Bites or inflicts injury on a human or domesticated animal;

2. Chases or approaches a person upon the streets, sidewalks, or any
public grounds in a menacing fashion or apparent attitude of attack;

3. Has a known propensity, tendency, or disposition to attack, to cause
injury, or otherwise to threaten the safety of humans or domestic animals;
or

4. Jointly engages, with one or more animals in conduct meeting
subsections A.1., A.2., or A.3., of this section, in which case all animals atre
deemed potentially dangerous, absent an affirmative demonstration that a
specific animal was not responsible for a qualifying act.

B. Regardless of provocation, an animal is a “potentially dangerous animal’ if it
enters onto private property without the consent of the owner or occupant and
bites a human or animal or chases or approaches a person in a menacing fashion
or apparent attitude of attack.

C. An animal shall not be declared a “potentially dangerous animal” if the threat,
injury, or bite alleged to have been committed by the animal was sustained by a
person who was at the time committing a willful trespass upon the premises
occupied by the owner of the animal, or who was abusing or assaulting the
animal, or who was committing, or attempting to commit a crime. This exclusion
does not apply to actions taken in defense of oneself, other humans, animals, or

property.

We do not grant substantial weight or otherwise accord deference to agency
determinations. Exam. R. XV.F.3. For those matters or issues raised in an appeal
statement, Animal Services bears the burden of proving by a preponderance of the
evidence both the violation and the appropriateness of the remedy it has imposed. KCC
20.22.080.G; .210.B.
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17.

18.

19.

20.

21.

22.

Analysis

Before turning to the merits, we note that we were not pleased with Chelsea Eykel’s
passive-aggressive behavior during Mr. Njuguna’s testimony; it seemed very out of
character, given how she has presented cases in the past. Sgt. Eykel had the right to
object to Mr. Njuguna’s and his witnesses (the dogs’ true owners) testimony regarding
the dog’s general temperament, how the dogs behave on other days, and what they
believed occurred. We overruled that objection, and we note that Animal Services often
introduces testimony about a dog’s aggressive displays on days other than the altercation
which prompted the notice and order—so what is good for the goose is good for the
gander. Regardless, once we denied the objection, that should have been the end of the
matter; we expect our hearing participants show respect to other participants and to
refrain from eye-rolling and head shaking during another witness’s testimony. That was
unfair to Mr. Njuguna and was not well received.

Although Mr. Njuguna was not present for the March 23 incident, he disputes that Loki
and Nubia are potentially dangerous animals. He asserts that Loki and Nubia were trying
to play, are not used to their new living arrangement (while their owners are stationed in
Japan), and that the Days and Tank were likely more scared by Loki and Nubia’s size.
Conversely, Animal Services asserts that Loki and Nubia escaped their backyard and
charged at the Days and their dog, causing them to have to fight off Loki and Nubia.

We find our most likely scenario as follows. Mr. and Ms. Day were walking with Tank
near the Njuguna home. Loki and Nubia escaped their yard through a gap in the fencing.
Loki, Nubia, and Scarlett ran out of the fenced area towards the Days and Tank. While
Scarlett barked and stayed a good distance away, Loki and Nubia ran to the Days and
Tank. Mr. Day had to engage in a scuffle with Loki and Nubia, including throwing Loki
and Nubia away from Ms. Day and Tank (who was on his back).

Loki and Nubia continued circling so quickly that Mr. Day had to dive from one to the
other; most of his interaction with those dogs was a scuffle with them all on the ground.
Eventually, E.N. heard yelling, came out, and called the dogs back to the house. Tank
had saliva on his fur and three small scratches on his stomach area.

Under KCC 11.01.090, ““at large” means “any animal off the premises of its owner and
not under control of a competent person.” Here, Loki and Nubia escaped their yard and
ran to the street where the Days were with their dog. E.N. testified that when she heard
yelling, she came out of the house and called the dogs back. Mr. Njuguna was not home
on March 23 and was not a witness to anything that occurred. L.oki and Nubia were both
“at large” on March 23.

Under KCC 11.01.320.A.2, an animal that, when unprovoked, “Chases or approaches a
person upon the streets, sidewalks, or any public grounds in a menacing fashion or
apparent attitude of attack™ qualifies as “potentially dangerous.” Here, Loki and Nubia
ran up to the Days and Tank, showing their teeth and snapping at them. Mr. Day is
familiar with and has had big dogs in the past, yet this was the first time he feared a dog’s
behavior. Similarly, Ms. Day testified that she has been around dogs in the past and from
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23.

24,

25.

20.

her experience with dogs, Loki and Nubia were not just “rough housing” but rather
“aggressive and unfriendly.” Loki and Nubia not only chased and approached the Days
and Tank in menacing fashion or apparent attitude of attack, but then continued to circle
back and made contact with Tank even after being yelled at and thrown off by Mr. Day.
This behavior qualifies them both as “potentially dangerous,” unless they were legally
provoked to do that.

KCC 11.01.350 defines “provocation” as “to torment, agitate, or harass an animal
immediately before the attack, chase or menacing behavior. It does not include actions
taken to defend oneself, other humans, animals or property.” Further, in animal
jurisprudence, reviewing courts focus on how an average dog, neither unusually
aggressive nor unusually docile, would react to an inciting act.? And a key touchstone of
courts’ analyses is that “provocation” requires the dog’s reaction to be roughly
proportional to the victim’s act.?

The Days simply walking a leashed Tank down the street near the Njuguna home—
absent some other act by the Days or Tank—does not qualify as provocation. Mr.
Njuguna and the dogs’ owners (Mr. Will and Ms. Wambu) assert that Loki and Nubia
were only being playful. That is not what happened. Mr. Day had to pull Tank away after
both dogs lunged and pounced at the Day’s and Tank. Mr. Day had to fight L.oki and
Nubia off and keep them away from his wife and Tank, after yelling at them did not
deter them. Even being thrown by Mr. Day did not disengage the dogs until E.N. came
out of the house. And even E.IN had to become physical with Loki and Nubia to get
them to stop their onslaught. There was nothing playful about March 23.

We accept Mr. Njuguna’s (and the dog’s owners) assertion that Loki and Nubia are
playful and like to play rough. We appreciate Mr. Njuguna (and the dogs’ owners) taking
responsibility for the dogs being out that day, acknowledging that the fence needs to be
secured, and their multiple efforts to get the fence fixed. We acknowledge that dogs can
act out of character on any given day. However, the potentially dangerous dog criteria’s
focus is on how an average dog, neither unusually docile nor unusually aggressive, would
act in a similar situation. Our statute focuses on a particular event rather than on the
dog’s entire life. The inquiry is not whether they are generally “bad dogs,” but whether
they meet the code criteria for “potentially dangerous.” We do not find that an average
dog would have behaved as Loki and Nubia did on March 23, and their reaction was
grossly disproportionate to any stimulus Tank or the Days presented. We uphold their
potentially dangerous animal designations.

As to the dollar amount, Mr. Njuguna (and the dog’s owners), were very apologetic for
the situation and had been working diligently to remedy the fence to no avail. Mr.
Njuguna (and the dog’s owners) are agreeable to work together to get the fence fixed as
quick as possible. A penalty reduction is in order.

2 Bradacs v. Jiacobone, 244 Mich. App. 263, 273, 625 N.W.2d 108, 113 (2001) (citing Kirkham v. Will, 311 1ll. App. 3d 787,
792, 724 N.E.2d 1062 (2000)).
3 Strogp v. Day, 271 Mont. 314, 319, 896 P.2d 439 (1995); Bradacs at 273-75; Kirkham at 792.
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27.

Lastly, Mr. Njuguna testified that he has been working diligently to find someone to fix
the fence. After being told by multiple fence repair and handyman services that their
location is either too far away and/or the job too small, he and a friend tried to fix the
fence, but they lack the knowledge on how to do it properly. We suggest checking into
TaskRabbit or NextDoor; they may be able to secure a person to assist with small jobs
for a reasonable price (usually an hourly rate). And to avoid a future escape—which
could result in a $500 penalty—the Njugunas should take additional precautions until the
fence is reliably repaired, such as only allowing the dogs to be out on a leash with a
responsible adult.

DECISION:

We uphold the potentially dangerous animal designations for Loki and Nubia.

We reduce the potentially dangerous dog designations from $1000 ($500 for each dog),
to $200 ($100 for each dog). The $100 fine ($50 for each dog) for the at large violations
remains. The total owed to Animal Services is $300 ($200 for the potentially dangerous
dog violations and $100 for the at large violations).

ORDERED July 1, 2024.

Leila Arefi
Hearing Examiner pro fem

NOTICE OF RIGHT TO APPEAL

King County Code 20.22.040 directs the Examiner to make the County’s final decision for this
type of case. This decision shall be final and conclusive unless appealed to superior court by July
31, 2024. Either party may appeal this decision by applying for a writ of review in superior court
in accordance with chapter 7.16 RCW.
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MINUTES OF THE JUNE 14, 2024, HEARING IN THE APPEAL OF DAVID
NJUGUNA, REGIONAL ANIMAL SERVICES OF KING COUNTY FILE NO.

V24015385-A24001324

Leila Arefi was the Hearing Examiner in this matter. Participating in the hearing were Chloe and
Michael Day, Chelsea Eykel, David Njuguna, EN (minor), Adam Tracy Will, and Beatrice
Wambui. A verbatim recording of the hearing is available in the Hearing Examiner’s Office.

The following exhibits were offered and entered into the record by Animal Services:

Exhibit no.
Exhibit no.
Exhibit no.

Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.

D1
D2
D3

D4
D5
Do
D7
D8
D9

Regional Animal Services of King County staff report

RASKC investigation report no. A24001324

Online Complaint form of March 23, 2024, incident by Chloe Day, dated
March 25, 2024

Notice of violation no. V24015385-A24001324, issued April 1, 2024
Potentially Dangerous Designation

Warning Notice V24015384

Photograph of board and recycling bin

Appeal, received April 8, 2024

Map of subject area
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