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FINDINGS AND CONCLUSIONS:
Overview

1. Alex Rojas appeals a Regional Animal Services of King County (Animal Services)
violation order for his dog, Toto, making excessive noise. After hearing the witnesses’
testimony and observing their demeanor, studying the exhibits admitted into evidence,
and considering the parties’ arguments and the relevant law, we deny his appeal.
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Background

2. Cody and Sujin Martin filed complaints on May 9, June 19, July 8, and July 25. Exs. D3,
D5, D8, D11. Animal Services issued Mr. Rojas a violation order on July 10; Mr. Rojas
timely appealed. Exs. D9, D12.

3. We held a pre-hearing conference on September 17. Mr. Rojas was not amenable to
mediation, so we scheduled a hearing. On October 23 we held that hearing and provided
a Spanish interpreter.

Hearing Testimony

Chelsea Eykel Testimony

4. Sgt. Eykel testified that after the first complaint, the Rojas were given a warning letter
about the noise and the need to license their dog. The Rojas have two dogs [“Toto,” a
young poodle, and “Luna,” an older Maltese/Chihuahua mix]. In a subsequent visit, Ofc.
Shepherd issued the Rojases a verbal warning. There was no noticeable improvement in
the noise, so Animal Services issued a violation order for Toto making excessive noise.
Though the Rojas were not written up for having unlicensed animals, both their dogs
remained unlicensed even as of our October 23 hearing.

Cody Martin Testimony

5. Mr. Martin testified that the noise had persisted long before the Martins filed their first
complaint in May. They tried knocking on the Rojas door one time, but no one
answered. They were hoping that the noise would stop without them needing to escalate
the situation. They installed cameras to record the barking. The camera is on all the time
and records randomly. They would have no reason to continue recording if the barking

stopped.

0. Mr. Martin is a mechanic and works a swing shift, so he arrives home late, gets into bed
around 1:30 a.m., and sleeps into the late morning. The Martins usually go to sleep with
white noise in the background.

7. The Rojases often let [Toto] out on their balcony between six and seven a.m., and the
barking wakes him up (or Ms. Martin wakes up, and that wakes up Mr. Martin). Ms.
Martin’s stress gets passed on to him. Toto barks randomly for extended periods of time.
Toto seems to be the dog that barks for three to four hours constantly, sounding as if he
is in distress. [Luna’s] bark is unreasonable sometimes and makes a weird gurgling yelp.
Their noise together is something Mr. Martin had never experienced before.

8. There are other neighborhood dogs that bark, but their bark is not as annoying as Toto’s.
Other dog barks are bigger, louder, and more ferocious. They are also not as frequent.
Toto’s tone is more throaty, screechy, high-pitched, and gets through the walls. It is not a
normal dog bark. Mr. Martin notices that the dogs are not trained and are not taken
outside.



V24015828-A24003345—Alex Rojas

Mr. Martin stated that Toto’s barking is not an issue if it goes on for under an hour
during the day, but it should not be that every day. After the September 17 conference,
the noise was less frequent. Mr. Martin testified that the current state is a situation that
he can live with.

Sujin Martin Testimony

10.

11.

Ms. Martin testified that when the Rojases let the dogs outside, they leave their patio
door open, so the Martins hear the dogs’ barking all the time. It does not seem that the
Rojases try to stop the barking. It is a very stressful situation. The dogs wake up her up
in the morning, and at night she cannot sleep. The barking continues after 10 p.m., and it
goes on all the time.

Mr. Rojas questioned why Ms. Martin started recording his daughter playing with Toto
on their balcony or whether she likes the dog or dislikes Latinos. Ms. Martin responded
that she has no reason to record his family or their dogs when they are not barking,.

Alex Rojas

12.

13.

14.

15.

16.

The Rojas got Luna in 2015 or 2016 and Toto about a year ago. Toto was a puppy when
they got him, but the Rojas have been training him not to bark. Toto barks for about two
to three seconds when he sees an animal, but it is not two to three hours.

Mr. Rojas noticed [Ms. Martin] talking to the lady neighbor, showing her a tablet, and
pointing towards the Rojas house. Mr. Rojas is concerned that those conversations are
not about the dog. On one recording, the camera captured video very close to their son’s
bedroom window. Mr. Rojas is concerned for his children’s privacy. The camera is
recording all day, every day, and does not just capture sound. It bothers Mr. Rojas that
the camera is pointed directly at their property. Mr. Rojas stated that the second Martin
camera is right next to their property, so the noise will come across louder.

Toto is no longer barking and has had more training. LLuna only barks when she sees a
squirrel. The Rojas have not licensed their dogs. Luna has been spayed; Toto has not
been neutered.

Legal Standards

Does Toto “mak|e| noise, to an unreasonable degree, in such a manner as to disturb a

person or neighborhood”? KCC 11.04.230.K.

We do not grant substantial weight or otherwise accord deference to agency
determinations. Exam. R. XV.F.3. For those matters or issues raised in an appeal
statement, Animal Services bears the burden of proving by a preponderance of the

evidence both the violation and the appropriateness of the remedy it has imposed. KCC
20.22.080.G; .210.B.
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Analysis
Assessing Witnesses

17. While noise does not need to disturb a neighborhood (the code standard being
disturbing a “person or neighborhood”), in analyzing whether noise truly “disturbs”
(interferes with normal functioning, such as sleep) versus merely “annoys” (irritates), our
Court reminds us: to focus on an objective “unreasonableness” standard; to not allow
any complainant to make a “subjective determination” of a noise violation; and to guard
against measuring conduct by its impact on unusually sensitive or hostile listeners.!

18.  We found the Martins credible. For example, Mr. Martin testified that, after Animal
Services issued the notice and order, Mr. Rojas took steps to make the current situation
one he can live with. Ms. Martin echoed this, noting that while she used to be woken up
three to four nights per week, she has not been woken up recently. Those are not the
types of statements one typically hears from chronic complainers. And they also
described sensible expectations for what qualifies as “unreasonable” barking.

19. Conversely, Mr. Rojas swore that the dogs bark for only about two to three seconds at a
time, and only when the see an animal. One of the videos does show Toto “alert”
barking in response to a squirrel the skirts along their fence,? but the others do not. And
the videos all document Toto barking for many multiples of “two to three seconds.”
Those statements alone sunk his credibility.

Nighttime Barking

20.  We draw a clear distinction between nighttime barking and daytime barking. The County
noise code makes numerous daytime versus nighttime distinctions.> And the principle
that the timing of a noise matters significantly is not new. For example, as one pre-Civil
War court described it, ““The peace of Sunday may be disturbed by acts which, on other
days, cannot be complained of.”* Replace “Sunday” with “midnight” and “on other
days” with “noon,” and that proposition remains true 165 years later. One’s right to
make nighttime noise “must be limited by the right of the neighbors in the area to be
free of disturbing noises during normal sleeping hours.””>

Y City of Spokane v. Fischer, 110 Wn.2d 541, 544-45, 754 P.2d 1241 (1988); Seattle v. Eze, 111 Wn.2d 22, 29-30, 759 P.2d
366 (1988) (citations omitted).

2 Ex. D6 (September 17, 2024, at 7:26 a.m.).

3 The animal-specific noise standard was amended in the same ordinance that overhauled the general County noise code.
KCC 11.04.230.K; KCC ch. 12.86; Ord. 18000 (2015). The noise code lists numerous sounds exempt from noise code
limitations between 7:00 a.m. (9:00 a.m. on weekends) and 10:00 p.m. KCC 12.86.510. In that same ordinance, the
Council amended the law to explicitly add that, “The hour of the day at which the sound occurs may be a factor in
determining reasonableness.” Otd. 18000 at § 72 (codified at KCC 12.86.410.A.). Although decibels are not
determinative, from 10 p.m. and 7:00 a.m. (9:00 a.m. on weekends) the maximum permissible sound levels are reduced
by ten decibels. KCC 12.86.120.A. Ten decibels may not seem like much but reducing the decibel level by 10 dBs halves
the perceived loudness. http://www.siue.edu/~gengel/ece476WebStuff/SPL.pdf.

& Commonwealth v. Jendell, 2 Grant 506, 509 (Pa. 1859).

> Altman v. Ryan, 435 Pa. 401, 407, 257 A.2d 583, 605 (1969).
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21.

22.

23.

24,

As to “mak]e] noise, to an unreasonable degree,” there is usually no compelling reason to
consistently let dogs outside to bark after 10:00 p.m. and before 7:00 a.m., given all the
other hours available for a dog to exercise, get fresh air, and do its business.® And as to
“disturb,” when nighttime barking repeatedly wakes a neighbor up from their sleep, it is
much easier to argue that such noise does not merely “irritate” (“provoke impatience,
anger, or displeasure”) but actually rises to the code standard of “disturb” (“to throw
into disorder”).”

This day/night distinction is especially true when it comes to how long (duration-wise)
barking must occur to be an “unreasonable degree, in such a manner as to disturb a
person or neighborhood.” At night, whether a dog barks for three seconds or thirty
seconds or thirty minutes is somewhat irrelevant. If the barking is enough to repeatedly
wake someone up from sleep, even quickly quieting the dog down after each episode is
like locking the barn door after the horse is gone—the damage for a given night is
already done. Conversely, during the day, a dog barking for several minutes while a driver
drops off a delivery is different from a dog going off for an additional half hour after the
person has driven away.

We take Mr. Rojas’ concern about racial bias seriously. In a previous decision we pointed
to “the optics a white neighborhood complaining about noise their Latino neighbors
creates” and wrote that we would “not discount unconscious racial bias as a potential
exacerbating factor.” Yet here Mr. Rojas repeatedly (and for months) allowed Toto with
an unsettling screech to broadcast his bark from a balcony abutting the Martins” home.
Today’s appeal does not raise concerns we had in that previous case.

Instead, today’s appeal is an easy one to decide, because Animal Services focused its case
on nighttime noise (i.e., barking after 10:00 p.m. and before 7:00 a.m.).® Video
documented numerous examples of Toto’s nighttime barking. And the Martins described
the impact such barking has consistently interrupted their sleep. On that basis of
nighttime barking alone, we deny Mr. Rojas’s appeal and sustain the violation.

Future Daytime Barking

25.

To help set expectations and avoid a future dispute, we note that daytime hours are
different. For the make-noise-to-an-unreasonable-degree element, there is not the same
reasonable expectation that daytime hours will be generally quiet. During the day,
lawnmowers whirr, trucks back up and emit loud warning beeps, cars honk, children
scream, hammers hammer, power tools create a cacophony, waste collectors bang trash
cans, and dogs bark. And unlike barking that “disturbs” (“throw into disorder”) by
repeatedly waking up a neighbor up from their sleep, daytime barking is far more likely
to remain in the non-actionable, “irritate” (“provoke impatience, anger, or displeasure”)

¢ Obviously, there will situations, such as a dog experiencing diarrhea, where letting a dog out in the middle of that night

is eminently reasonable.
7 Compare https:/ /www.merriam-webster.com/dictionary/irritate with https://www.merriam-
webster.com/dictionary/disturb.

8 On Saturdays, Sundays, and holidays, nighttime hours end at 9:00 a.m., not 7 a.m.
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20.

27.

28.

29.

category.” At some point, the quality and quantity of such daytime noise meets KCC
11.04.230.Ks criteria, but it is much tougher case for Animal Services to make.

In addition, we empathize with Mr. Martin working a night shift and needing to sleep
during what the code defines as daytime hours (i.e., after 7 a.m. on weekdays, 9 a.m. on
weekends). However, given the above-cited “normal sleeping hours,” objective
reasonableness standard, and prohibition against allow a complainant’s peculiarities to
control, we must base our decisions on discernable criteria. To his credit, Mr. Martin
acknowledged at our hearing that he was not looking for special treatment because of his
special work/sleep schedule.

On the other hand, we have consistently noted that there is something beyond timing,
loudness, and duration that figure into the impact of noise on the average listener.
Noises made seemingly in distress—either active pain or loneliness—are more likely to
disturb a typical person than noises made during play. Children provide a useful analogy.
In the summer our neighborhood is filled with children screaming. But it is sound of
children at play, and much easier to brush off and far less troubling, than even softer,
shorter duration sounds of a child in distress. There is a qualitative, as well as
quantitative, aspect to noise. That concept plays in two ways here.

First, we characterize Toto’s barking in all but one of the videos as bored or attention-
seeking. The single exception is a video where we see Toto responding to a squirrel
running across the fence. In that video Toto responds with quick bursts of “alert”
barking.!” That is both a normal reaction for a dog and less harsh on the ears than Toto’s
normal whining.

Second, the video supports Mr. Martin’s description of Toto’s barking as screechy, high-
pitched, and penetrating through his walls. Even though we only had to endure a few
minutes of audio files, Toto’s barking was jarring. Toto’s high-pitched screaming sounded
like she was in grave distress.!! In our 100+ noise cases, it is the second-most disturbing
bark we can recall. Toto’s nails-on-a-chalkboard sound can be easily contrasted with the
few times we hear Mr. Rojas’ other dog, Luna. Luna’s bark sounds like the normal bark
we hear, both in everyday life and in most recordings submitted in our appeals. It would
take shorter and less frequent durations of Toto barking to qualify as a violation than
from a typical dog like Luna.

Licensing

30.

Animal Services informed Mr. Rojas multiple times that he needed to obtain a pet license
for his dogs. (A license would be $30 per year for the spayed Luna dog and $60 per year
for the intact Toto.) Animal Services showed restraint by not tacking on, in its July 10
violation notice, a $125 licensing violation for the spayed Luna and $250 licensing
violation for the intact Toto. Yet even as of the October 23 hearing, Mr. Rojas had s#//

9 Compare https:/ /www.merriam-webster.com/dictionary/disturb with https://www.merriam-

webster.com/dictionary/irritate.

10 Ex. D6 (September 17, 2024, at 7:26 a.m.).
1 There is zero indication of actual physical harm here.
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not licensed either dog. If he has yet again failed to license them, we will provide him a
two-week grace period to do so. If not, Animal Services may issue penalties.

Privacy

31. It was understandable that the Martins kept their audio-video recorder on, given that Mr.
Rojas was disputing when and how much his dogs were barking. But there is no longer a
need to keep recording video (as opposed to simple audio). Toto’s bark is so shrill and
piercing, that—if things flared up again and there was a future complaint, violation
notice, an examiner hearing—we would have little trouble identifying Toto’s signature
bark without any visual support. Mr. Rojas’ position—that the audio is okay, just not
video that inadvertently captures images of his kids—is measured and reasonable. The
Martins may keep recording audio, but only if they disable or block the lens. Audio-only
files also take up less storage space and are easier to email than the larger video files.

DECISION:

We deny Mr. Rojas’ appeal. If either dog is unlicensed as of November 15, 2024, Animal
Services may issue licensing penalties.

ORDERED November 1, 2024.

/:'Z:?____.._« //.._——-/
David Spohr
Hearing Examiner

NOTICE OF RIGHT TO APPEAL

King County Code 20.22.040 directs the Examiner to make the County’s final decision for this
type of case. This decision shall be final and conclusive unless appealed to superior court by
December 2, 2024. Either party may appeal this decision by applying for a writ of review in
superior court in accordance with chapter 7.16 RCW.
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MINUTES OF THE OCTOBER 23, 2024, HEARING IN THE APPEAL OF ALEX
ROJAS, REGIONAL ANIMAL SERVICES OF KING COUNTY FILE NO. V24015828-

A24003345

David Spohr was the Hearing Examiner in this matter. Participating in the hearing were Chelsea
Eykel, Cody and Sujin Martin, and Alex Rojas. A verbatim recording of the hearing is available
in the Hearing Examiner’s Office.

The following exhibits were offered by Animal Services and entered into the record:

Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.

D1
D2
D3
D4
D5
Do
D7
D8
D9
D10
D11
D12
D13

Regional Animal Services of King County staff report
RASKC investigation report no. A24002216

Online Complaint form by Cody Martin, dated May 9, 2024
RASKC investigation report no. A24002971

Online Complaint form by Cody Martin, dated June 19, 2024
17 barking videos

RASKC investigation report no. A24003345

Online Complaint form by Cody Martin, dated July 8, 2024
Notice of violation no. V24015828-A24003345, issued July 10, 2024
RASKC investigation report no. A24003672

Online Complaint form by Cody Martin, dated July 25, 2024
Appeal, received July 19, 2024

Map of subject area
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I, Jessica Oscoy, certify under penalty of perjury under the laws of the State of Washington that
I transmitted the REPORT AND DECISION to those listed on the attached page as follows:
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addresses on record.

X] placed with the United States Postal Service, through Quadient-Impress, with sufficient
postage, as FIRST CLASS MAIL in an envelope addressed to the non-County employee
parties/interested persons to addresses on record.

DATED November 1, 2024.

4 AP
,4{/ e —/;/
_ Jrsah AL
i LA =

( A

_

Jessica Oscoy
Office Manager



Eykel, Chelsea
Regional Animal Services of King County

Martin, Cody/Sujin
Hardcopy

Rojas, Alex
Hardcopy





