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Overview

After reading Animal Services’ notice and order and Mr. Acevedo’s appeal, the only disputed
issue we would have jurisdiction to entertain at a hearing would be whether (and if so, by how
much) to reduce the fine. It seems a poor use of public (and private) time and effort to require
exhibit submittals, then put each hearing participant in the virtual witness box and take

testimony under oath and subject to cross examination, when the matter would come down to a
few hundred dollars.

Unless we are missing something, in January 2024 Animal Services issued a notice and order
declaring Sky potentially dangerous and ordering Mr. Acevedo to comply with the requirements
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for keeping a potentially dangerous animal in King County. We have not seen that notice and
order, but previous Animal Services’ notice and orders have all contained bolded language that:

YOU MAY APPEAL this Notice and Order to the King County Hearing
Examiner. Such an appeal must be received by Regional Animal Services
of King County by [specific date 24 days after the notice and order].

They then provide information on where to send the appeal, the necessary contents of that
appeal, and that the notice and order will be stayed during the pendency of that appeal. More
importantly, they close with (again, bold in the original):

Failure to file an appeal in accordance with King County Code shall
constitute a waiver of your right to an administrative hearing and shall
render this Notice and Order a final determination that you have violated
animal care and control laws specified in this Notice and Order and that
you are liable for the civil penalties and the abatement/corrective actions
described herein.

If so, Mr. Acevedo could have appealed Sky’s potentially dangerous designation and/or any of
the compliance terms. However, once the 24-day deadline for appealing that January notice and
order expired, Sky’s potentially dangerous designation and the accompanying requirements,
including muzzling, became set in stone. The law is clear that, where a person fails to timely
appeal, we have no jurisdiction to consider a challenge, and “the decision of the agency becomes
tinal and unreviewable.” KCC 20.22.080.H.

Thus, once the appeal window closed, Mr. Acevedo’s only remaining option was to comply with
the terms listed in that January 2024 notice and order. We have no authority—in an appeal of an
August 2024 notice and order citing Mr. Acevedo for not timely complying with the January
2024 notice and ordet’s requirements—to try to go back and revisit whether the January 2024
notice and order was correct in all respects. Its correctness has been water under the bridge
since the original appeal period expired.

Even if we had jurisdiction, which we do not, we note that nothing in his August 2024 appeal
raises what appear to be viable theories for overturning or modifying the January 2024 notice
and order, even if he had submitted an appeal at the end of last year. Per KCC 11.01.320:

A. “Potentially dangerous animal” means any animal that when unprovoked:
1. Bites or inflicts injury on a human or domesticated animal.

Mzt. Acevedo does not dispute that, on the day in question, Sky bit or inflicted injury on a person
or other animal. Even considering Mr. Acevedo’s representation (which we presume is accurate)
that Sky has had zero other aggressive incidents, it would not change the analysis. The code does
not add an element such as “bites or inflicts injury on a human or domesticated animal oz
multiple occasions” or “bites or inflicts injury on a human or domesticated animal and has exhibited
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other acts of aggression” or “bites or inflicts injury on a human or domesticated animal unless the
owner can show that it was out of character for the animal.” Whether or not we might prefer an
additional notion, we do not get to “add words where the legislature has chosen not to include
them.”!

If Mr. Acevedo had timely appealed the January 2024 notice and order, we would have required
Animal Setvices to show that, more likely than not, Sky’s bite/inflicted injury was legally
unprovoked. Nothing in Mr. Acevedo’s recent appeal statement creates a serious question on
that score either. Mr. Acevedo offers a rationale (stress from Mr. Acevedo being out of town)
for why Sky apparently behaved as she did last December, when she escaped her enclosure. But
that is not the legal standard. Per our code, “provocation” means “to torment, agitate, or harass
an animal immediately before the attack, chase, or menacing behavior.” KCC 11.01.350. It is
hard to see what a person or animal could have done off the Acevedo’s fenced property to
torment or harass Sky into busting through its fence and going after that person or animal. Sky
might have been stressed and thus easily agitated in her owner’s absence, but in animal
jurisprudence reviewing courts focus on how an average dog, neither unusually aggressive nor
unusually docile, would react to an agitating act.> And a key touchstone of courts’ analyses is that
“provocation” requires the dog’s reaction to be roughly proportional to the victim’s act.3

If Mr. Acevedo had timely appealed the January 2024 notice and order, and even if we
determined that Sky met the above code criteria and thus qualified as potentially dangerous, we
would have considered his request to overturn the muzzle requirement. To date, arguments on
overturning the muzzle requirement have not proven successful. Where an animal meets the
potentially dangerous code criteria, the muzzle requirement is just that, a requirement. KCC
11.04.275.C.3 (potentially dangerous animal ““at all times... st [when off the owner’s property]
be securely leashed. .. and humanely muzzled or securely restrained in a carrier or crate... while
traveling in a vehicle”). It is not something Animal Services exercised any discretion to demand
in a particular case; it applies to all potentially dangerous designations.

In past appeals where we upheld a potentially dangerous designation, we have made other
adjustments to the confinement terms, like allowing someone to let their dog run off-leash in a
sanctioned dog park, provided its muzzle is securely attached. Yet we have never overridden the
clear code language on the muzzle requirement itself. We can envision a scenario where we
would. For example, an animal that “inflicts injury” via something other than a bite, or “chases
or approaches a person... in a menacing fashion or apparent attitude of attack” without even
inflicting injury, can qualify as “potentially dangerous.” If a dog, say, earned its potentially
dangerous designation by knocking over and injuring—but not biting or even attempting to
bite—someone, there would be a strong argument to override the code’s muzzle requirement.
Otherwise, the law says what it says.

U Nelson v. Department of Labor & Industries, 198 Wn. App. 101, 110, 392 P.3d 1138 (2017).

2 Bradacs v. Jiacobone, 244 Mich. App. 263, 273, 625 N.W.2d 108, 113 (2001) (citing Kirkbham v. Will, 311 1ll. App. 3d 787,
792, 724 N.E.2d 1062 (2000)).

3 Strogp v. Day, 271 Mont. 314, 319, 896 P.2d 439 (1995); Bradacs at 273—75; Kirkbam at 792.



V24015936-A24003913—Jonathan Acevedo 4

The above three paragraphs are informal observations and speculations, which we include to the
extent they are helpful in keeping Mr. Acevedo from kicking himself for not appealing the
January 2024 notice and order during its appeal window. However, the bottom line is that he did
not timely appeal it. Thus, in considering an appeal of the August 2024 notice and order, we
have no authority to examine the correctness of the January 2024 notice and order.

Sometimes, where Animal Services issues a later notice and order for (allegedly) failing to
comply with the requirements for keeping a potentially dangerous animal, there is a dispute we
have jurisdiction over. For example, earlier this year Animal Services issued a notice and order
asserting that the owner was, on a certain date, walking his dog (earlier adjudged potentially
dangerous) without the required muzzle. The owner appealed, asserting that his dog was muzzled
on the walk in question. The hearing revolved around a picture the complainant had taken of the
owner walking the dog on a leash. The complainant, owner, and Animal Services offered
differing arguments on whether the photo showed a muzzle on the dog’s face. Complicating the
matter was that the photo was taken from a long distance and the dog’s snout was mostly black,
making it less than obvious whether the photo showed a muzzle or the lack of a muzzle.

That does not appear to be the case here, because Mr. Acevedo does not dispute Animal
Services’ assertions that Sky did not have his (a) pet license or his (b) potentially dangerous
animal registration on August 7. Instead, Mr. Acevedo asserts that affer receiving the August 7
notice and order he complied with both those. And where, after the violation date but before
our hearing the owner meets the licensing/registration, we typically cut the penalty in half.

Conclusion
We thus DISMISS Mr. Acevedo’s appeal but reduce the penalty from $375 to $187.

If for some reason we have misunderstood the situation, by October 28, 2024, cither party is
free to file, with the examiner, a motion for reconsideration explaining why the examiner should
not be dismissing this appeal. Filing a timely motion for reconsideration postpones the deadline
(described below the signature line) for lodging an appeal. And if Animal Services disputes that
Mr. Acevedo has satisfied the (a) pet license or (b) potentially dangerous animal registration
requirements, it should promptly advise Mr. Acevedo of that. So long as Mr. Acevedo makes the
additional corrections before October 25, our penalty reduction still stands.

DATED September 27, 2024.

/_:'27___,/ //
David Spohr
Hearing Examiner
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NOTICE OF RIGHT TO APPEAL

King County Code 20.22.040 directs the Examiner to make the County’s final decision for this
type of case. This decision shall be final and conclusive unless appealed to superior court by
October 28, 2024. Either party may appeal this decision by applying for a writ of review in
superior court in accordance with chapter 7.16 RCW.
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