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FINDINGS AND CONCLUSIONS:
Overview

1. Christine and Brian First appeal a Regional Animal Services of King County (Animal
Services) violation notice asserting that their dog, Athena, was both at-large and
menacing on August 11. After hearing the three witnesses’ testimony and observing their
demeanor, studying the exhibits admitted into evidence (including hearsay statements
from another person who witnessed the August 11 events), and considering the parties’
arguments and the relevant law, we sustain the at-large violation but overturn the
menacing violation.
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Background

On August 12, 2024, Kimberly Terrill filed a complaint for an August 11 incident. Ex.
D3. On August 17, Animal Services issued V24015983-A24004048 to Ms. First for her
dog, Athena, running at large and menacing. Ex. D4. Ms. First timely appealed. Ex. D7.
We went to hearing on October 29.

Hearing Testimony

Officer Alexc Wilson Testimony

3.

Ofc. Wilson testified that on April 2, 2024, he responded to a complaint Animal Services
received for a March 30 incident. He spoke with the parties. He gleaned that Athena had
run onto the trail, charged Ms. Terrill’s horse (without making contact with the horse),
and then ran off the trail.

Ofc. Wilson also viewed a video from the Firsts of Athena running loose while the Firsts
and Ms. Terrill argued. As that was a first-time incident and there were no injuries, Ofc.
Wilson issued only a written warning.

Kimberly Terrill Testimony

5.

Kimberly Terrill testified that she frequently rides her horse on the trail. The first time
she encountered Athena [March 30], Athena was on the First’s deck, about 30 feet away.
Ms. Terrill stopped her horse, and Athena started barking and ran towards her. Ms.
Terrill saw that Athena was on a tether; however, the tether did not catch on anything to
stop her. Athena ran onto the trail, barked at Ms. Terrill, and ran around her horse. Ms.
Terrill called for the owner, who was in the backyard. The owner slowly came to the trail.
Ms. Terrill and her horse moved around Athena and continued on the trail about 12 to
15 feet. The owner then let Athena’s tether go completely. Athena ran up to the heels of
Ms. Terrill’s horse and menaced the horse. Ms. First videoed the interaction.

On August 11, Ms. Terrill was riding her horse again on the trail. Athena came from her
backyard, unleashed, and ran onto the trail, within 20 feet of Ms. Terrill. Athena just sat
and barked in an intimidating, scary way. The barking sounds like the barking in video
Al. Ms. Terrill did not feel safe passing by Athena. Athena ran back into the woods, and
the First’s daughter came out, held Athena, and called for her mother to come help. Ms.
Terrill could not see Athena and the daughter in the woods. It took five minutes for Ms.
First to get to the daughter. Ms. First told Ms. Terrill to, “Just go by.” Ms. Terrill got
closer to her and stopped. She wanted to speak to Ms. First about the March incident,
because she believed Ms. First released Athena to menace Ms. Terrill. Athena did not
come back out onto the trail again.

Ms. Terrill explained that her horse is agitated by Athena; Athena is intimidating and
aggressive. Ms. Terrill is also scared of the Firsts’ behavior. Everyone else on the trail
manages to keep their dogs leashed.
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Brian First Testimony

8.

10.

11.

Brian First acknowledged that Athena has a problem with horses. She barks at them. The
Firsts have been trying to desensitize Athena to horses.

After the March incident, the Firsts have worked with their kids to keep the doors closed
and keep Athena on a leash. Athena is not in the yard alone, untethered. When Athena is
tethered, she cannot get into the wooded area; she is only on the grassy area. Athena was
a rehome and it took some time for the Firsts to adjust to being dog owners.

On August 11, Athena wore a harness which was on a 30-foot lead. Athena was with Mr.
First’s daughter, who was bringing Athena from the front yard to the backyard to get tied
to a tree. Ms. First was gardening in the backyard and Mr. First had stepped into the
garage. He heard Ms. Terrill yell, “Put your dog in the house.” He could see out the
window of his garage into the backyard. About 45 seconds after Ms. Terrill yelled, he was
outside. Athena ran towards the trail. His daughter had grabbed the lead, but since it was
long, it took her a moment to get Athena under control.

Mr. First does not believe that Athena got to the trail at any point that day, never getting
closer than 10 to 15 feet from the trail. Ms. Terrill yelled at his daughter, who tied
Athena to a tree. Athena was between the grassy part of the First yard and the gravel part
of the trail; he never saw Athena on the trail. Athena was right on the edge of the
property line, maybe five feet from the property line. There are fence posts about ten
feet into the buffer area. The entire incident, from Ms. Terrill yelling to her leaving lasted
five minutes.

Christine First Testimony

12.

13.

14.

15.

Christine First testified that on August 11, Athena was on her long, 35-foot leash, playing
ball with the First’s daughter. Ms. First was gardening in the backyard. She heard calling
from the trail. She did not see Athena run, just her daughter tying Athena up to a tree.
She and her husband then went up to the trail. Athena was securely tied very closely to
the tree, which was 15 feet from the trail and about 5 feet from their compost bin. She
does not believe that Athena ever went onto the gravel part of the trail.

Ms. First works with Athena everyday on long walks or at the dog park. Athena is
becoming more and more trainable. Athena joins the family on scout outings.

A couple of months into having Athena, she got out on the trail and a horse chased her
down the trail. Since then, Athena has been scared of horses. The Firsts bring Athena to
a horse farm to help socialize her with horses. The Firsts have had Athena for a year and
a half.

The trail is a mixed-use trail.
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16.

17.

18.

19.

20.

21.

Legal Standards

On August 11, was Athena at large”? KCC 11.04.230.0. “At large” means “any animal
off the premises of its owner and not under control of a competent person.” KCC
11.01.090. And “under control” means “a domesticated animal is restrained, by a human
using a leash or competent and effective voice or signal control, from approaching any

bystander or other domesticated animal and from causing property damage.” KCC
11.01.380.

On August 11, did Athena “menace[] a person or other domesticated animals under
circumstances not meeting the definition of ‘potentially dangerous”’? KCC 11.04.230.E.

We do not grant substantial weight or otherwise accord deference to agency
determinations. Exam. R. XV.F.3. For those matters or issues raised in an appeal
statement, Animal Services bears the burden of proving by a preponderance of the
evidence both the violation and the appropriateness of the remedy it has imposed. KCC
20.22.080.G; .210.B.

Analysis
Our October 1 notice for the October 29 hearing emphasized that,

for anyone who observed the August 11 interaction with the rider, it is
important to get that testimony, under oath and subject to cross-
examination, on October 29.

Unfortunately, only the First parents and Ms. Terrill testified, and were available for
questioning, at our hearing. The Firsts elected to submit a video statement from their
daughter later explaining what happened on August 11, instead of having the daughter
actually testify about what happened on August 11.

As a parent, we understand choosing not to subject a child to a courtroom-like
environment, especially where the stakes are low; unlike a scenario where Animal
Services designates an animal as “potentially dangerous” (which carries a $500 penalty
with lifetime restrictions, such as the animal always being muzzled when off the
property), here we deal with essentially a $100 ticket. Yet what we are left to weigh is
classic “hearsay,” meaning “a statement, other than one made by the declarant while
testifying at the trial or hearing, offered in evidence to prove the truth of the matter
asserted.”! Unlike the usual court bar to hearsay, an examiner may (as may a state
administrative tribunal) admit certain hearsay.? We typically allow in hearsay
statements—and we admit the video statement here—but admissibility is not the same
thing as weight.

That shortcoming is especially acute here because, while the First parents were around
that day, heard the incident as it started, and then saw how it ended, they did not initially

I Wash. R. Evid. 801(c).
2 Compare Wash. R. Evid. 802 with Exam. R. XIL.B.1 and RCW 34.05.452(1)
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22.

23.

24.

25.

have a visual of Athena as she neared the trail. We accept Mr. First’s testimony that, after
he left the garage and initially spotted Athena, Athena was no closer than 10-15 feet from
the trail, and that he never saw Athena on the trail that day. And we accept Ms. First’s
testimony that when she saw Athena the dog was securely tied, very closely, to the tree
that was 15 feet from the trail. But the daughter is the only First who actually saw how
far Athena initially advanced after she took off from the yard towards the trail. The same
trees that prevented Ms. Terrill from seeing Athena and the daughter in the woods likely
cut down on visibility. The First parents are left to make znferences about how far Athena
got before the daughter secured Athena to the tree.

Certainly Ms. Terrill could be embellishing things. Yet why would she say the dog made
it onto the trail, but then explain that the dog got no closer than 20 feet? Why not
embellish a little and place the dog right up at her horse’s feet, where Athena was on
March 30? No-closer-than-20-feet is a pretty sizable concession to offer if one was
otherwise ready to bend the truth. And why acknowledge that Athena just sat on the trail
and barked until the daughter pulled her back, versus something more dramatic like
Athena charging them? Given that Athena was on a 30- or 35-foot lead, there is nothing
even mildly inconsistent between Ms. Terrill’s testimony that Athena was not sufficiently
controlled to prevent Athena from entering the trail and barking at Ms. Terrill and her
horse, and Mr. and Ms. First’s testimonies that by the time they saw Athena, Athena was
roped closely to a tree standing 10 to 15 feet away from the trail.

That leaves only hearsay statements to counter Ms. Terrill’s testimony. On the video, the
daughter acknowledges that while Athena had her long leash on as they played, it was not
anchored. After Athena saw [Ms. Terrill and her horse], she saw Athena run towards the
trail. The daughter states that she grabbed Athena’s leash and stopped her from running
onto the trail and that Athena did not make it onto the trail. The daughter then recounts
pulling Athena towards her to prevent her from going on the trail. The daughter
estimates that she was about 15 feet from the trail. She then tied up Athena to a tree near
where the daughter was standing. Ex. A4.

The beginning and end of the daughter’s account match her parent’s eyewitness
testimony: Athena was not anchored prior to Ms. Terrill coming in the vicinity, and by
the time the parents arrived, Athena was tied closely to a tree about 15 feet away from
the trail. And the daughter clarified that that tree was by where she was standing when
she pulled Athena towards her (meaning the anchor portion of the leash was only 15 feet
from the trail). Given that Athena was on a 30- to 35-foot leash, Athena had plenty of
lead to make it well onto the trail before being pulled back 15 feet off the trail. We might
have been able to clear up that seeming inconsistency during questioning time, but we
were not able to do that or to otherwise assess the daughter’s credibility.

Thus, comparing:

e Ms. Terrill’s cross-examined testimony that Athena was on the trail, a version which
synchs with Athena’s 30- to 35-foot leash and being pulled back to, and then tied to,
a tree 15 feet away from the trail with
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e the daughter’s hearsay statements that despite Athena being able to roam 30- to 35-
foot in front of a fixed location 15 feet away from the trail, Athena was nonetheless
never on the trail that day,

we find Ms. Terrill’s version more likely than not the accurate one. On August 11,
Athena was not under control sufficient to keep Athena from running at Ms. Terrill and
her horse and making it on the trail.

26. That definitively answers the at-large violation. Athena was off her premises and not
restrained from approaching any bystander or other domesticated animal—in this case a
bystander (Ms. Terrill) and a domesticated animal (her horse). Animal Services has
proven its at-large case.

27.  The “menacing” violation is a closer call. To “menace” is not defined in KCC Title 11,
but commonly means “to make a show of intention to harm.”? Given Ms. Terrill’s
experience on March 30, we understand why sbe would have perceived that same dog
getting within 20 feet of her and barking on August 11 as “menacing.” But to a neutral
observer, is a dog sitting 20 feet away and barking really showing intent to harm? Maybe,
but given that Animal Services has the burden to prove its case by a preponderance of
the evidence, maybe is not enough.

DECISION:
1. We DENY the appeal as to the at-large violation and its $50 penalty.

2. We GRANT the appeal as to the menacing violation and its $50 penalty.

ORDERED November 13, 2024.

SR /,,.,/
David Spohr
Hearing Examiner

NOTICE OF RIGHT TO APPEAL

King County Code 20.22.040 directs the Examiner to make the County’s final decision for this
type of case. This decision shall be final and conclusive unless appealed to superior court by
December 13, 2024. Either party may appeal this decision by applying for a writ of review in
superior court in accordance with chapter 7.16 RCW.

3 https:/ /www.merriam-webster.com /dictionary/menace.
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MINUTES OF THE OCTOBER 29, 2024, HEARING IN THE APPEAL OF
CHRISTINE FIRST, REGIONAL ANIMAL SERVICES OF

KING COUNTY FILE NO. V24015983-A24004048

David Spohr was the Hearing Examiner in this matter. Participating in the hearing were Chelsea
Eykel, Alex Wilson, Kimberly Terrill, Brian First, and Christine First. A verbatim recording of
the hearing is available in the Hearing Examiner’s Office.

The following exhibits were offered by Animal Services and entered into the record:

Exhibit no.
Exhibit no.
FExhibit no.

Exhibit no.
Exhibit no.
Exhibit no.

Exhibit no.
FExhibit no.

D1
D2
D3

D4
D5
Do

D7
D8

Regional Animal Services of King County staff report

RASKC investigation report no. A24004048

Online Complaint form of August 11, 2024, incident by Kimberly Terrill,
dated August 12, 2024

Notice of violation no. V24015983-A24004048, issued August 17, 2024
RASKC investigation report no. A24001480

Online Complaint form of March 30, 2024, incident by Kimberly Terrill,
dated April 1, 2024

Appeal, received September 9, 2024

Map of subject area

The following exhibits were offered by the appellant and entered into the record:

Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.

Al
A2
A3
A4

Video
Video
Video
Video
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