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FINDINGS AND CONCLUSIONS:

Overview

1. Barak Cohen appeals a notice and order asserting that his dog, Oliver, was at large,
qualifies as potentially dangerous, and must meet certain compliance requirements going
torward, including being muzzled when off his property. After hearing the witnesses’
testimony and observing their demeanor, studying the exhibits admitted into evidence,
and considering the parties’ arguments and the relevant law, we deny the appeal.
However, we adjust the compliance requirement to allow a muzzled Oliver to continue
frequenting sanctioned off leash dog parks, and we reduce the associated fine.
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Background

On November 15, 2024, Regional Animal Services of King County (Animal Services)
issued Mr. Cohen a violation notice for Oliver running at large and qualifying as
potentially dangerous. Exs. D9, D10. Mr. Cohen timely appealed. Ex. D11. We went to
hearing on January 21, 2025.

Hearing Testimony

Ben Milstein Testimony

3.

Mzr. Milstein testified that in August 2024 he was walking his dog, Bosco. A hired dog
walker through Rover was walking Oliver on the other side of the street. As soon as
Oliver saw Bosco, Oliver began growling, barking, and pulling on the leash. The dog
walker let go of the leash and Oliver ran across the street and attacked Bosco. The dogs
were locked together for a few seconds before they could be pulled apart. Bosco’s
injuries were very minor.

There have been times when Oliver has run around the street without a leash and come

onto Mr. Milstein’s property. Oliver also runs next to Mr. Cohen while he rides his bike.
Bosco is a 10-year-old, rescue. He takes medication for his knee and for arthritis. He will
frequently get a limp. However, after the October 28 incident, Bosco could not walk for
a few weeks because the limp got even worse.

Nicholas Jabnke Testimony

5.

Mr. Jahnke testified that on October 28 he was walking Bosco past the Cohen house. He
noticed Mr. Cohen in the middle of the street biking towards Mr. Jahnke. Oliver was on
leash on the opposite side of the bike from Mr. Jahnke and Bosco. Oliver and Mr. Cohen
were about 10 to 15 yards from Mr. Jahnke and Bosco when Oliver saw Bosco. Oliver
barked and veered in front of bike, towards Mr. Jahnke and Bosco. Mr. Cohen quickly
braked, lost control, and, while awkwardly dismounting, let go of Oliver’s leash.

Oliver sprinted for Bosco and immediately bit Bosco’s legs, ribs, and then neck. Mr.
Cohen got behind Oliver. After initial biting, Bosco started biting back. The dogs latched
onto each other’s faces and necks. Mr. Jahnke, who was behind Bosco, tried to pull
Bosco back. He yelled at Mr. Cohen to get his dog. They tried to separate the dogs, but it
was challenging. It all happened quickly.

Mr. Jahnke and Mr. Cohen were able to separate the dogs. They each walked the dogs in
separate directions. Mr. Jahnke checked over Bosco, and saw he was bleeding from his
leg, side, and a deep lash on his neck. Ex. D4. Mr. Jahnke took Bosco to the Milstein
house. Mr. Jahnke then realized he had been injured. Ex. D5. He is not completely sure
how he was injured.
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Barak Coben Testinmony

8.

10.

11.

12.

13.

Mr. Cohen agreed with most of Mr. Jahnke’s testimony. Mr. Cohen testified that he was
biking down the hill with Oliver on a leash on his left side. Oliver saw Bosco and tried to
head in his direction, going in front of Mr. Cohen’s bike. Mr. Cohen did not have
leverage to stop, and he let go of the leash.

Mr. Cohen got off the bike and tried to separate the dogs. When Mr. Cohen separated
the dogs, Bosco was holding onto Oliver’s lip. Mr. Cohen brought Oliver home. He then
put a note on Mr. Jahnke’s car.

Oliver is aggressive towards Bosco, but he is not aggressive towards other dogs. When
Mr. Cohen brings Oliver outside, he would first check to see if Bosco is outside. Mr.
Cohen is not sure why there is animosity between the dogs. Oliver was attacked by a
raccoon recently.

Oliver is trained to run next to Mr. Cohen’s bike. Mr. Cohen also brings Oliver to the
dog park three to four times a week.

Legal Standards

On October 28, was Oliver “at large,” meaning “any animal off the premises of its owner
and not under control of a competent person,” with “under control” defined as “a
domesticated animal is restrained, by a human using a leash or competent and effective
voice or signal control, from approaching any bystander or other domesticated animal
and from causing property damage”? KCC 11.01.090, .380.

More seriously, does Oliver qualify as “potentially dangerous”? Per KCC 11.01.320:

A. “Potentially dangerous animal” means any animal that when unprovoked:

1. Bites or inflicts injury on a human or domesticated animal;

2. Chases or approaches a person upon the streets, sidewalks, or any
public grounds in a menacing fashion or apparent attitude of attack;

3. Has a known propensity, tendency, or disposition to attack, to cause
injury, or otherwise to threaten the safety of humans or domestic animals;
or

4. Jointly engages, with one or more animals in conduct meeting
subsections A.1., A.2., or A.3., of this section, in which case all animals are
deemed potentially dangerous, absent an affirmative demonstration that a
specific animal was not responsible for a qualifying act.

B. Regardless of provocation, an animal is a “potentially dangerous animal” if it
enters onto private property without the consent of the owner or occupant and
bites a human or animal or chases or approaches a person in a menacing fashion
or apparent attitude of attack.
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14.

15.

16.

17.

18.

C. An animal shall not be declared a “potentially dangerous animal” if the threat,
injury, or bite alleged to have been committed by the animal was sustained by a
person who was at the time committing a willful trespass upon the premises
occupied by the owner of the animal, or who was abusing or assaulting the
animal, or who was committing, or attempting to commit a crime. This exclusion
does not apply to actions taken in defense of oneself, other humans, animals, or

property.

We do not grant substantial weight or otherwise accord deference to agency
determinations. Exam. R. XV.F.3. For those matters or issues raised in an appeal
statement, the agency bears the burden of proving by a preponderance of the evidence
both the violation and the appropriateness of the remedy it has imposed. KCC
20.22.080.G; .210.B.

Analysis

This is a relatively straightforward case. Knowing that Oliver had something against
Bosco, on October 28 Mr. Cohen checked that the coast was clear (i.e., Bosco was not
outside) before he took Oliver for a walk. However, while Mr. Cohen and Oliver were
exercising, Mr. Jahnke retrieved Bosco from the Milstein residence and took Bosco out

for a walk. As Mr. Cohen rode his bike back, with Oliver on a leash, Mt. Cohen did not
see Bosco until after they turned the corner.

Oliver was on the opposite side of Mr. Cohen (and his bike) from Bosco and Mr. Jahnke.
Once Oliver saw Bosco, who was initially maybe 30 to 45 feet away, Oliver darted in
front of Mr. Cohen to get at Bosco. That destabilized Mr. Cohen, who had to stop short
to avoid running into Oliver. As Mr. Cohen tried to keep from falling, he let go of
Oliver’s leash, allowing Oliver to run up to Bosco. Oliver was thus off his property and
not prevented from approaching another domesticated animal, which meets the criteria
for an “at large” violation. KCC 11.01.090, .380.

More serious was what Oliver did once he got to Bosco. Ours is not a scenario where,
tfor example, an appellant asserts that their unleashed dogs just approached a leashed dog
to play, and then, during that interaction, something went sideways and things escalated.
Mr. Cohen was candid that, while Oliver is not aggressive with other dogs, he has
“something” against Bosco. Mr. Jahnke was clear that there was no, for example, initial
sniffing interaction. Instead, Oliver immediately delivered several bites to Bosco. Mr.
Cohen did not dispute Mr. Jahnke’s account, but even if he had, Mr. Jahnke came across
as credible. Mr. Jahnke did not, for example, claim some crystal clear memory about the
whole encounter. Instead, he was clear about what he knew (Oliver immediately bit
Bosco) versus what was “blurred” (exactly what happened after Oliver’s initial bites,
when Bosco started fighting back and Mr. Jahnke and Mr. Cohen attempted to break
things up).

Oliver thus bit or (in this case and) inflicted injury on Bosco. Ex. D4; Ex. D7 at 003
(“Bosco has 2 punctures: one on his right lateral chest region and one under his chin on
the left side”). Oliver thus qualifies as potentially dangerous if Animal Services can also



V24016345-A24005374—Barak Cohen

19.

20.

21.

show that, more likely than not, Oliver was not provoked to bite Bosco. KCC
11.01.320.A.1. The code defines provocation as “to torment, agitate, or harass an animal
immediately before the attack, chase, or menacing behavior, [and] does not include
actions taken to defend oneself, other humans, animals, or property.” KCC 11.01.350. In
animal jurisprudence, reviewing courts focus on how an average dog, neither unusually
aggressive nor unusually docile, would react to an agitating act.! And a key touchstone of
courts’ analyses is that “provocation” requires the dog’s reaction to be roughly
proportional to the victim’s act.?

A leashed Bosco walking 30+ feet away from Oliver was in no sense tormenting or
harassing Bosco. Something in Oliver’s past interaction with Bosco might have been
agitating to Oliver, but Bosco would have had to do something “immediately before”
Oliver’s attack to be in the ballpark of “provocation.” Simply walking on a sidewalk on a
leash was not that. An average dog, neither unusually aggressive nor unusually docile,
would not charge that distance to get at a leashed dog and immediately start biting.
Oliver’s reaction was grossly disproportionate to anything Bosco did that day. We
uphold Oliver’s potentially dangerous designation.3

As to the remedy, Mr. Cohen disputes the need to muzzle Oliver. The muzzle
requirement is not a discretionary item Animal Services elected to include, but a code
requirement: “At all times the potentially dangerous animal must. ... When off the
owner’s premises, be securely leashed, under the control of a competent adult, and
humanely muzzled or securely restrained in... a vehicle.” KCC 11.04.275.C.3. Moreover,
had Oliver been muzzled on October 28, he would not have been able to bite Bosco,
puncture his skin, and necessitate veterinary treatment, including stapling a wound. Ex.
D7 at 003. We will not override the code’s muzzle requirement.

However, we found Mr. Cohen credible. He did not, for example (and unlike many
appellants), victim blame or concoct some version of October 28 that strained all
credibility. And neither Mr. Jahnke nor Mr. Milstein disputed Mr. Cohen’s basic point
that Oliver only seems to exhibit aggression towards Bosco, and not to dogs in general.
That is irrelevant to Oliver’s potentially dangerous designation; the legal standard is
““Potentially dangerous animal’ means any animal that when unprovoked: [] Bites or
inflicts injury on a... domesticated animal.” KCC 11.01.320.A.1 (underscore added). But
where an owner documents a history of successful off-leash dog park play, we are wary
of affirming a lifetime bar to a dog having an outlet to work off excess energy and
socialize with other dogs. We will modify the requirements to allow Oliver to continue

1 Bradacs v. Jiacobone, 244 Mich. App. 263, 273, 625 N.W.2d 108, 113 (2001) (citing Kirkbam v. Will, 311 1ll. App. 3d 787,
792, 724 N.E.2d 1062 (2000)).

2 Strogp v. Day, 271 Mont. 314, 319, 896 P.2d 439 (1995); Bradacs at 273—75; Kirkbam at 792.

3 Mr. Cohen was concerned that Oliver is being declared “dangerous.” “Dangerous” is a harsher designation typically
reserved for animals who inflict “severe” injury on a person or other domesticated animal. It comes with stricter

containment requirements, spaying/neuteting, and obtaining a $500,000 surety bond or liability insurance policy. Animal

Services does not assert that Oliver inflicted “severe injury,” and it has not declared him “dangerous.” Instead, Animal

Services has declared Oliver “potentially dangerous,” a lower designation that only requires that the animal “Bites or

inflicts injury” on a domesticated animal, with no requirement that the bite or injury be severe. Compare KCC

11.01.320.A.1 with KCC 11.01.120.A.1.
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running in sanctioned off-leash parks, so long as, while off-leash, a competent adult
monitors Oliver and Oliver’s muzzle remains securely attached.

22, Where an owner shows that (on the front end) the animal did something despite—not
due to a lack of—the ownet’s responsible behavior and/or (on the back end) they have
taken steps after the violation to avoid a recurrence, we often reduce the otherwise
applicable penalty. Mr. Milstein described in earlier encounter where Oliver pulled loose
from a dog walker and charged at Bosco. Mr. Cohen testified that the dog walker did not
tell him about the incident, and Mr. Milstein agreed he had not mentioned it directly to
Mr. Cohen. Mr. Cohen was aware that Oliver had something against Bosco, but on
October 28 Oliver was leashed, and Mr. Cohen had even checked that Bosco was not
out before Mr. Cohen started out with Oliver. After the fact, Mr. Cohen offered to keep
Oliver inside if someone would text him that Bosco was out. We find a penalty reduction
is warranted.

DECISION:

1. We uphold Oliver’s potentially dangerous designation and containment order, except
that Oliver may continue running in sanctioned off-leash parks, so long as, at all times
while off-leash, a competent adult monitors Oliver and Oliver’s muzzle remains securely
attached.

2. We reduce the $500 potentially dangerous violation to $200, meaning the total penalty is

reduced to $250.

ORDERED February 4, 2025.

TR //_,,_,/
David Spohr
Hearing Examiner

NOTICE OF RIGHT TO APPEAL

King County Code 20.22.040 directs the Examiner to make the County’s final decision for this
type of case. This decision shall be final and conclusive unless appealed to superior court by
March 6, 2025. Either party may appeal this decision by applying for a writ of review in superior
court in accordance with chapter 7.16 RCW.
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MINUTES OF THE JANUARY 21, 2025, HEARING IN THE APPEAL OF BARAK
COHEN, REGIONAL ANIMAL SERVICES OF KING COUNTY
FILE NO. V24016345-A24005374

David Spohr was the Hearing Examiner in this matter. Participating in the hearing were Chelsea
Eykel, Ben Milstein, Nicholas Jahnke, and Barak Cohen. A verbatim recording of the hearing is

available in the Hearing Examiner’s Office.

The following exhibits were offered by Animal Services and entered into the record:

Exhibit no. D1 Regional Animal Services of King County staff report

Exhibit no. D2 RASKC investigation report no. A24005374

Exhibit no. D3 Nicholas Jahnke witness statement, dated November 9, 2024

Exhibit no. D4 Photograph of Bosco’s injuries

Exhibit no. D5 Photograph of injuries to Mr. Jahnke

Exhibit no. D6 Vet Bill

Exhibit no. D7 Email with veterinary report notes and statements from Mr. Millstein
about a prior incident

Exhibit no. D8 Photograph of note left by Mr. Cohen

Exhibit no. D9 Notice of violation no. V24016345-A24005374, issued November 15,
2024

Exhibit no. D10 Potentially Dangerous Designation

Exhibit no. D11 Appeal, received November 24, 2024
Exhibit no. D12 Map of subject area
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