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FINDINGS AND CONCLUSIONS:
Overview

1. Scott Myklebust and Joseph Jacobson appeal notices and orders that, collectively, cite
both Mr. Jacobson’s dogs, Prosper and Bentley, for being at large, cite Prosper for
menacing, cite Bentley for being potentially dangerous, and set requirements for keeping
Bentley, including muzzling Bentley when off the Jacobson property. After hearing the
witnesses’ testimony and observing their demeanor, studying the exhibits admitted into
evidence, and considering the parties” arguments and the relevant law, we sustain the at
large violations, sustain Bentley’s potentially dangerous violation, overturn Prosper’s
menacing violation, and reduce the fines.
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Background

2. On November 11, 2024, John Simpson filed a complaint for a November 3 incident. Ex.
D3. Animal Services issued violation notice V25016548 to Scott Myklebust for Prosper
running at large and menacing and for Bentley running at large and qualifying as
potentially dangerous. Exs. D6, D7. As is standard practice where an animal is under the
control of someone other than the owner when it allegedly does something that qualifies
it as potentially dangerous (or dangerous), Animal Services also issued a zero-fine
violation notice V25016549 and a compliance order to Joseph Jacobson. Exs. D8, D9.

3. Mr. Myklebust and Mr. Jacobson appealed. Ex. D10. We went to hearing on March 6,
2025, where Chelsea Eykel, John Simpson, Dina Wenzel, Mr. Myklebust, and Mr.
Jacobson testified.

Legal Standards

4. On November 3, were Bentley and/or Prosper “at large,” meaning “any animal off the
premises of its owner and not under control of a competent person,” with “under
control” defined as “a domesticated animal is restrained, by a human using a leash or
competent and effective voice or signal control, from approaching any bystander or
other domesticated animal and from causing property damage”? KCC 11.01.090, .380.

5. On November 3, did Bentley qualify as a “potentially dangerous animal”? KCC
11.04.230.F. Per KCC 11.01.320:

A. “Potentially dangerous animal” means any animal that when unprovoked:
1. Bites or inflicts injury on a human or domesticated animal;

2. Chases or approaches a person upon the streets, sidewalks, or any public
grounds in a menacing fashion or apparent attitude of attack;

3. Has a known propensity, tendency, or disposition to attack, to cause
injury, or otherwise to threaten the safety of humans or domestic animals;
or

4. Jointly engages, with one or more animals in conduct meeting subsections

A.1., A.2., or A.3., of this section, in which case all animals are deemed
potentially dangerous, absent an affirmative demonstration that a specific
animal was not responsible for a qualifying act.

B. Regardless of provocation, an animal is a “potentially dangerous animal” if it
enters onto private property without the consent of the owner or occupant and
bites a human or animal or chases or approaches a person in a menacing fashion
or apparent attitude of attack.

C. An animal shall not be declared a “potentially dangerous animal” if the threat,
injury, or bite alleged to have been committed by the animal was sustained by a
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person who was at the time committing a willful trespass upon the premises
occupied by the owner of the animal, or who was abusing or assaulting the
animal, or who was committing, or attempting to commit a crime. This exclusion
does not apply to actions taken in defense of oneself, other humans, animals, or

property.

On November 3, was Prosper “A domesticated animal that menaces a person or other
domesticated animals under circumstances not meeting the definition of ‘potentially
dangerous”’? KCC 11.04.230.E.

We do not grant substantial weight or otherwise accord deference to agency
determinations. Exam. R. XV.F.3. For those matters or issues raised in an appeal
statement, the agency bears the burden of proving by a preponderance of the evidence
both the violation and the appropriateness of the remedy it has imposed. KCC
20.22.080.G; .210.B.

Analysis

Alleged V iolations

8.

10.

11.

There are essentially three relevant stages of the November 3 altercation to consider—
how the dogs came together, the interaction on the paved trail, and the later move off-
trail. !

With one exception, factual findings on how the interaction started are either undisputed
or simple to make. Mr. Simpson and his wife, Ms. Wenzel were starting on the trail with
their unleashed dog, Caesar, ahead of them; Mr. Myklebust was coming from the
opposite direction, walking Mr. Jacobson’s dogs, Bentley and Prosper, also without a
leash. At that point, due to a curve in the road and a tree partially obscuring views, Mr.
Myklebust could not see Mr. Simpson or Ms. Wenzel, nor could they see him. Bentley
and Prosper ran ahead of Mr. Myklebust towards Caesar, with Mr. Myklebust calling to
them but unable to recall them. The one uncertainty was initial distances.

First, how far did Bentley and Prosper run to get to Caesar? Mr. Simpson testified that,
when he first became alert to those dogs’ presence they were about 150 feet ahead, in a
full sprint towards Caesar. Ms. Wenzel wrote that the dogs were “at least a couple
hundred feet away” when they began running at full speed toward them. Mr. Myklebust
did not offer an estimate.

Second, how far towards Bentley and Prosper did Caesar make it before the three dogs
met up? Mr. Simpson testified that Caesar started about 10 feet in front of Mr. Simpson,
then jogged another 5 feet in the direction of Bentley and Prosper before Caesar
stopped. However, as Mr. Jacobson pointed out, Ms. Wenzel wrote that Caesar ran out
in front of them about 20 to 25 feet to meet Bentley and Prosper (i.e., an additional 10

1 We say “trail” because, although the paved area is mapped as “Frontage Rd.” bollards apparently bar normal vehicle
vehicular traffic. Exs. D11, A1 at 003.
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12.

13.

14.

15.

feet beyond what Mr. Simpson estimated). Ex. D4. That overlaps with Mr. Myklebust’s
estimate that Caesar was 25 to 30 feet ahead of his people.

We take judicial notice of that even the most honest witnesses are typically bad at
estimating distances. Absent any definitive reason to accept one set of estimates over
another, we adopt an appellant-friendly version: that Caesar made it about 25 feet ahead
of his people before he stopped, while Bentley and Prosper covered about 125 feet to get
to where he was.?

That matters because determining whether one or all three dogs were “at large”—
meaning off their property and “not under control,” defined as sufficiently restrained to
keep it from approaching another domesticated animal—is more involved here than in
the scenario where an unleashed dog approaches a leashed one. We find that, while
Caesar initially moved a little in the direction of Prosper and Bentley, Caesar stopped
about 25 feet in front of his people, while Prosper and Bentley covered about five times
that distance to make it to Caesar. We thus find that Prosper and Bentley were not
restrained to keep them from approaching another domesticated animal on November 3,
qualifying them as at large.

Once the three dogs met up, we have three eyewitness accounts of what happened.

e Mr. Simpson testified at that once Prosper and Bentley reached Caesar, the male dog
[Bentley] postured and tried to assert dominance. Caesar tried to return to Mr.
Simpson but Prosper was blocking his way. Caesar tucked his butt and was
attempting to get away, but Prosper and Bentley did a “good job” hemming him in.

e Ms. Wenzel testified that after Bentley and Prosper ran up to Caesar, Caesar was
tucking his butt, while Bentley and Prosper worked together to box him in.

e Mr. Myklebust testified that the dogs were just running in circles in play mode and
getting to know each other.

We find that more likely than not that something more tense than just play was initially
going on. That is not particularly important, because none of the three eyewitnesses
argue that that was where Caesar was injured.

Finally, after that initial interaction:

e Mr. Simpson testified that, Prosper having blocked Caesat’s path back to Mr.
Simpson, Caesar made a break for it by running in the only open direction—
perpendicular and off the trail. Bentley was in hot pursuit, bodying up to Caesar and
biting at Caesat’s flanks. Mr. Simpson slipped and fell and lost visual, but he could
hear Caesar crying and yelping. When Caesar eventually returned, Mr. Simpson saw
that his scrotum sack was “shredded.”

2 That would be Prosper and Bentley about 150 feet in front of Mr. Simpson, with Caesar 25 feet closer to Prosper and

Bentley.
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16.

17.

18.

e Ms. Wenzel testified that after Bentley and Prosper boxed Caesar in, Caesar tried to
escape to the side. Both dogs gave chase, with the one dog [Bentley| snapping at
Caesar. She too lost visual but could hear Caesar yelping.

e Mr. Myklebust initially testified that the dogs were just moving around on the road
before he got control of them. Yet on cross examination he was forced to admit that,
yes, they had run off the road onto the field. After Caesar returned, he saw only a
cherry-colored scrape on Caesar’s testicles.

We find, more likely than not that, after Caesar fled, Bentley pursued him and injured
him. A bite is by far the most likely cause of what Caesar’s treating veterinarian described
as “scrotal trauma” and “lacerations of scrotum” serious enough to require sutures,
especially since both Ms. Wenzel and Mr. Simpson saw Bentley biting at a retreating
Caesar’s rear as Bentley pursued him. Ex. D5 at 003.

Mr. Josephson was not there that day, but he speculated if Bentley was agitated, he
would not have gone for Caesar’s neck, not testicles, and that Caesar rolled over and
Bentley may have poked Caesar’s scrotum with his nails. We find that less likely than
Bentley biting Caesar’s testicles, but ultimately a dog qualifies as potentially dangerous
when it, while unprovoked, bites or inflicts injury on a domesticated animal; there is no
requirement that the injury be a bite or even intentional.? Thus, Bentley qualifies as
potentially dangerous if Animal Services can show that the bite/injury was legally
unprovoked.

“Provocation” is defined as “to torment, agitate, or harass an animal immediately before
the attack, chase, or menacing behavior, [and] does not include actions taken to defend
oneself, other humans, animals, or property.” KCC 11.01.350. In animal jurisprudence,
reviewing courts focus on how an average dog, neither unusually aggressive nor
unusually docile, would react to an agitating act.* And a key touchstone of courts’
analyses is that “provocation” requires the dog’s reaction to be roughly proportional to
the victim’s act.”

It is not impossible to envision a scenario where one biting another dog’s testicles (as
opposed to, say biting the other dog’s snout) was a defensive response, but it requires some
mental gymnastics. And we decide questions on a more-likely-than-not standard. Plus,
even if we assume an appellant-friendly view espoused by Mr. Myklebust—that after
Prosper and Bentley reached Caesar, initially the three dogs were just in play mode and
getting to know each other, and Ms. Wenzel screamed not in response to Prosper and
Bentley being aggressive, but that Ms. Wenzel’s scream was an overreaction that
ratcheted things up—that is not where the violence occurred. Instead, Caesar ran off. At
that point Bentley had a choice, and he chose to pursue a fleeing Caesar, bodying up to

3 There is also no requirement that the injury be “severe”; inflicting severe injury what distinguishes a dangerouns animal
from a potentially dangerous one. Compare KCC 11.01.320.A.1 (“Bites or inflicts injury” for “potentially dangerous™ ) with
KCC 11.01.120.A.1 (“Inflicts severe injury” for “dangerous”).

* Bradacs v. Jiacobone, 244 Mich. App. 263, 273, 625 N.W.2d 108, 113 (2001) (citing Kirkhan v. Will, 311 1ll. App. 3d 787,
792, 724 N.E.2d 1062 (2000)).

> Strogp v. Day, 271 Mont. 314, 319, 896 P.2d 439 (1995); Bradacs at 273-75; Kirkham at 792.
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19.

20.

21.

22.

Caesar and biting at his back side. That is a grossly disproportionate response to people
yelling.

The outcome would be the same even under Mr. Josephson’s theory—that Caesar
incurred his scrotal wounds when he rolled over and Bentley poked Caesar’s scrotum
with his nails. A dog rolling on its back is not provocation for another dog to injure it.
We sustain Bentley’s potentially dangerous designation.

Prospet’s analysis is a little more nuanced.

“Menace” is not defined in KCC Title 11, but commonly means “to make a show of
intention to harm.”¢ It does not require proof that the dog actually caused, or even
intended to cause, harm, only that the dog made @ show of that. Here, Mr. Simpson
described Prosper as blocking and herding Caesar, barking and snapping; once Caesar
tried to flee, he observed Prosper running after Caesar but, unlike Bentley, Prosper was
not biting at Caesar. Similarly, Ms. Wenzel described Prosper as teaming up with Bentley
to box Caesar in; once Caesar tried to flee, Prosper was “right around” Caesar, but only
one dog (Bentley) was doing the biting.

Prosper herding (by blocking and barking) Caesar may not rise to “menacing.” Prosper
snapping at Caesar may. However, that brings us back to the provocation inquiry. While
Ms. Wenzel screaming in no sense justified Bentley chasing a refreating Caesar and biting
him, or pouncing on a prostrate Caesar and puncturing his scrotum, Prospet’s situation
is different. There was no testimony that Prosper actually tried to bite Caesar, just that
she snapped her jaws. And a dog snapping its jaws is not grossly disproportionate to how
an average dog would respond to someone yelling. We overturn Prosper’s menacing
violation.

Other Items

23.

24,

After the hearing, Mr. Joseph emailed asking whether, if we upheld Bentley’s “potentially
dangerous animal,” we would allow him to continue walking Bentley unmuzzled. The
muzzling requirement is not a discretionary item Animal Services elected to include, but
a code requirement: “At all times the potentially dangerous animal must:...When off the
owner’s premises, be securely leashed, under the control of a competent adult, and
humanely muzzled or securely restrained in... a vehicle.” KCC 11.04.275.C.3. There is
no owner-only carve out to that code requirement. However, we note that, muzzling is
only necessary when Bentley is taken off his property. There is no necessity to muzzle
Bentley when he is on the Jacobson property (and thus interacting with those in Mr.
Jacobson’s care).

We almost never reduce basic $50 nuisance fines (here, being “at large”), but for larger
fines (Bentley’s $500 potentially dangerous penalty, where an appellant shows that (on
the front end) the animal did something despite—not due to a lack of—their responsible
behavior and/or (on the back end) the owner has taken steps after the violation to avoid
a recurrence, we sometimes reduce the penalty. And in considering whether a fine is

6 https:

www.merriam-webster.com/dictionary/menace.
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25.

constitutionally excessive, we consider not only the proportionality of the penalty to the
underlying act but also the violator’s ability to pay.’

Letting dogs in one’s care go off-leash in public may, in certain circumstances, be
irresponsible. And the November 3 location was not, say, an official dog park. Yet, as
Mr. Simpson and Ms. Wenzel demonstrated when they unleashed Caesar, it was an area
where letting a dog run a little seemed appropriate. Mr. Myklebust noted that he had
taken the dogs out numerous times on that trail with no negative interactions. Plus, per
Mzr. Simpson’s and Ms. Wenzel’s testimony, Mr. Myklebust was doing the best he could
to recall Bentley and Prosper, even if his efforts were unsuccessful until it was too late.
And we have no reason to doubt Mr. Myklebust self-description as a disabled vet (and
thank you for your service) with little money.

DECISION:

We deny the appeals, except that we overturn Prosper’s menacing violation and reduce Mr.
Myklebust’s remaining fine from $600 to $150.

ORDERED March 20, 2025.

/:'ZZP /,/...,/
David Spohr
Hearing Examiner

NOTICE OF RIGHT TO APPEAL

King County Code 20.22.040 directs the Examiner to make the County’s final decision for this
type of case. This decision shall be final and conclusive unless appealed to superior court by
April 21, 2025. Either party may appeal this decision by applying for a writ of review in superior
court in accordance with chapter 7.16 RCW.

7 City of Seattle v. Long, 198 Wn.2d 136, 493 P.3d 94, 114 (2021).
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MINUTES OF THE MARCH 6, 2025, HEARING IN THE APPEAL OF SCOTT
MYKLEBUST AND JOSEPH JACOBSON, REGIONAL ANIMAL SERVICES OF

KING COUNTY FILE NOS. V25016548 & V25016549

David Spohr was the Hearing Examiner in this matter. Participating in the hearing were Chelsea
Eykel, John Simpson, Dina Wenzel, Scott Myklebust, and Joseph Jacobson. A verbatim
recording of the hearing is available in the Hearing Examiner’s Office.

The following exhibits were offered by Animal Services and entered into the record:

Exhibit no.
Exhibit no.
Exhibit no.

Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.
Exhibit no.

D1
D2
D3

D4
D5
Do
D7
D8
D9
D10
D11

Regional Animal Services of King County staff report

RASKC investigation report no. A24005651

Online Complaint form of November 3, 2024, incident by John Simpson,
dated November 11, 2024

Photograph of Caesar’s vet bill

Caesar’s vet bill

Notice of violation no. V25016548-A24005651, issued January 8, 2025
Potentially Dangerous Designation

Notice of violation no. V25016549-A24005651, issued January 8, 2025
Potentially Dangerous Designation

Appeal, received December 6, 2024

Map of subject area

The following exhibits were offered by the appellant and entered into the record:

Exhibit no.

Al

Text messages
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