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FINDINGS AND CONCLUSIONS:
Overview

1. After hearing the witnesses’ testimony and observing their demeanor, studying the
exhibits admitted into evidence, and considering the parties’ arguments and the relevant
law, we deny Ms. Kubistek’s appeal but reduce the otherwise applicable monetary
penalties.
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Background

2. On June 23, 2025, Justin Sousher filed an online complaint with Regional Animal
Services of King County (Animal Services) for an incident on June 16. Ex. D3. On June
24 Animal Services issued a violation notice to Taryn Kubistek for her foster dog,
Buddy, qualifying as potentially dangerous on June 16. Exs. D7, D8. Ms. Kubistek
appealed. Ex. D9. We originally set the hearing for September 8; however, it was
rescheduled, and we went to hearing on October 3.

Legal Standards

3. Animal Services asserts that on June 16, Buddy performed an act which qualifies him as
“potentially dangerous” per KCC 11.01.320(A)(1).

4, Unless Ms. Kubistek can prove some act of provocation against Buddy, the designation
will likely stand.
5. We do not grant substantial weight or otherwise accord deference to agency

determinations. Exam. R. XV.F.3. For those matters or issues raised in an appeal
statement, the agency bears the burden of proving by a preponderance of the evidence
both the violation and the appropriateness of the remedy it has imposed. KCC
20.22.080.G; .210.B.

Analysis

0. Our case is a bit unique in that no testifying party actually witnessed the June 16 events
between the dogs. The incident occurred at a doggie daycare facility which Ms. Kubistek
is employed. The owner of Oakley, the injured dog, was not present at our hearing;
however, he also did not witness the incident. Ms. Kubistek appealed because the
incident occurred in a controlled environment and she believes that Mr. Sousher
assumed the risk of potential injuries to his dog when he signed waivers as to the
potential risks involved with this type of daycare/boarding facility. The parties testified
as follows.

7. Sgt. Chelsea Eykel, representing Animal Services, testified that Mr. Sousher will not be
present today due to a death in his family; however, he was not present to witness the
incident. Animal Services will rely on veterinary reports in the presentation of its case
that Mr. Sousher would have testified to had he been present.

On June 16, both Buddy and Oakley were at daycare in a crowded room which is
evidenced by an unclear video. Ex. D4-001. Oakley is the black dog and Buddy is the
reddish dog next to Buddy. Id. Oakley seems to be avoiding Buddy the whole time while
Oakley is showing submissive body language. Id. Oakley is doing his best to avoid Buddy
who follows him through the crowded room. I4. When the baby gate barrier is removed,
Oakley tries to leave and a fight ensues. I4. Animal Services acknowledges that the
distracted handler should have seen and corrected the behavior before the incident
occurred.
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From this interaction, Oakley received puncture wounds which required a drain tube to
be placed. Ex. D5-001-003. The veterinary report is detailed as to the treatment that
Oakley received following the incident. Ex. D6-001-015.

Animal Services tries not to get involved in dog park or doggie daycare situations;
however, due to the body language that Buddy displayed, he was clearly the aggressor
that day. Animal Services is aware that there is some risk in taking dogs to these types of
facilities but gets involved when there is obviously not mutual combat between the dogs.
Animal Services believes that Buddy meets the requirements for the potentially
dangerous designation and requests that the designation and associated requirements be

upheld.

Ms. Kubistek does not live in our jurisdiction so if the designation were upheld, the
restrictions would only apply only when Buddy is in King County. Ms. Kubistek is not
required to register Buddy but must have him leashed and muzzled when in King
County. Animal Services also requests Ms. Kubistek submit photographs and Buddy’s
microchip number for its case file.

8. Taryn Kubistek was not present on June 16. She testified that the incident is
unfortunate but these things happen in this type of environment. Buddy is gate reactive.
Oakley was at the gate and wanted out. Buddy was close to Oakley and Oakley turned
and nipped/snapped at Buddy. She agtrees that Buddy’s behavior was “too much” that
day and this was not a proud dog mom moment for her.

Buddy and Oakley knew each other from playing at the dog park together. Buddy is Ms.
Kubistek’s foster dog who she has had for the last year. There have never been any prior
incidents. This was just dog behavior that she sees day-in and day-out working at the
daycare facility.

Ms. Kubistek believes the condition of the injury is due to the owner neglecting it. The
facility was at capacity that day and was packed. Waivers are in place for a reason and
these kinds of things happen. She does not know what led up to the incident. The
handler in the room was staring at their phone the whole time and not paying attention.
Ex. D4-001. The situation was avoidable.

Ms. Kubistek is aware that there are behavioral things with Buddy that she is learning.
After the incident, both dogs were removed from the play area and then placed back
together in the group. Buddy was suspended for two weeks and has not returned since
Animal Services contacted her.

As an animal handler and a dog mom, she hates seeing this. Buddy’s behavior that day
has made her leery of bringing him around others. She is concerned that if the
designation is upheld, he may not get adopted since he is a foster dog. Buddy goes to the
dog park and is a great dog but this was a bad day and a bad interaction. She has no
problem adhering to the stipulations if the designation stands; however, requests that the
fine be reduced. She loves Buddy but doesn’t make a lot of money.
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Preponderance of the Evidence Standard: We base our decisions on a preponderance
of the evidence standard. This means what more-likely-than-not occurred based on the
evidence and testimony presented at our hearing. Animal Services must prove that what
it asserts more-likely-than-not occurred.

Hearsay is an out-of-court statement, offered for the truth of what it asserts.! We
typically admit hearsay statements pursuant to Exam. R. XII.B.1. However, admissibility
is not the same thing as weight, and where a live witness contests a hearsay statement
with an at least plausible counter narrative or argument, we often accept that live
testimony over the hearsay statement.

The issue we encounter here is that Animal Services and Ms. Kubistek’s testimonies and
case presentations are both based on hearsay. The only parties who seemed to have
witnessed the incident were the animal handlers in the video but they were not present to
testify. Ex. D4-001. In situations where both parties cases are based on hearsay, we
generally must decide which hearsay statements are more-likely-than-not more correct.

We find Ms. Kubistek credible. She was honest in saying that there are behavioral issues
with Buddy that she noticed, that this was a bad day and a bad interaction, and that this
was not a proud dog mom moment for her. She also pointed out that the situation was
avoidable due to the handler clearly paying attention to his phone rather than the dogs in
the play area which Animal Services agreed with. Ms. Kubistek did not contest that the
incident occurred and did not provide any other counter-narrative (other than that
Oakley gave a “cotrection” bite/nip, which we address below).

Likewise, we find Animal Services presentation credible. Animal Services presented a
video of the incident (Ex. D4-001), photographs of Oakley’s injuries (Ex. D5-001-002), a
photograph of the drain tube that was placed at the bite wound (Ex. D5-003), and the
medical record from the veterinarian that treated Oakley (Ex. D6-001-015).

Given that the parties seemed to agree to a similar version of events and there was no
real dispute or counter-narrative offered (see below), we accept all parties hearsay
statements.

Ms. Kubistek offered that the state of Oakley’s injuries, upon treatment, were a result of
owner neglect. From the veterinary notes, it appears that Mr. Sousher took Oakley to the
vet the day following the incident. Even if that were not the case, by the time the
bite/altercation was over, Buddy’s behavior either qualified as potentially dangerous or
not. The inquiry is on the offending dog’s behavior on the day of the incident rather than
on the severity of the wound or how fast the owner of the alleged victim-dog responded
to the injury.

“Potentially Dangerous” means an animal that “[b]ites or inflicts injury on a human or
domesticated animal...” qualifies as “potentially dangerous” under KCC 11.01.320(A)(1).
Here, we see from the video submitted, that Buddy follows Oakley to the baby gate and

' ER.801.
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when the gate is opened a fight starts with Buddy being the aggressor. Ex. D4-001. We
also have photographs of puncture wounds and a drain that are consistent with a dog
bite. Ex. D5-001-003. Lastly, we have the veterinary record from Happy Tails Veterinary
Hospital where Oakley was treated for his injuries the following day. Ex. D6-001-015. It
is clear from the evidence and testimony from both Animal Services and Ms. Kubistek
that Buddy attacked Oakley on June 16 and absent some act of provocation, Buddy
qualifies as potentially dangerous because he bit Oakley inflicting a puncture wound.

“Provocation” means “to torment, agitate, or harass an animal immediately before the
attack, chase or menacing behavior; it does not include actions taken to defend oneself,
other humans, animals or property.” KCC 11.01.350. Further, in animal jurisprudence,
reviewing courts focus on how an average dog, neither unusually aggressive nor
unusually docile, would react to an inciting act.? And a key touchstone of courts’ analyses
is that “provocation” requires the dog’s reaction to be roughly proportional to the
victim’s act.?

Here, Oakley was not tormenting, agitating, or harassing Buddy. Oakley was trying to get
away while Buddy continued to follow him through the crowded room. Ex. D4-001.
Further, we do not find that an average dog, neither unusually aggressive nor unusually
docile, would have followed a dog through a crowded room and then attacked him when
the dog attempted to /lave through a baby gate. Buddy’s actions that day went too far.
Nothing Oakley was doing at the time constituted provocation of Buddy.

Ms. Kubistek offered that Oakley gave a warning nip/snap at Buddy. As Animal Services
pointed out, it is hard to tell if that occurred due to the clarity of the video; however,
even if that did occur, it would not change our decision. A warning or correction
nip/snap is appropriate since Buddy was following a submissive Oakley. Buddy attacking
Oakley and causing a puncture wound is not proportional to a warning nip. If Buddy had
merely barked at Oakley or returned with a warning nip, we could find that proportional
and our decision would be different. However, that is not what occurtred here and we
uphold Buddy’s potentially dangerous designation.

We understand that Ms. Kubistek is fostering Buddy and her concerns regarding his
adoptability given this designation. Aggressive behavior and tendencies can be trained
out of dogs and many dogs go on to be quite successful, even after such a designation, in
their new homes. Buddy may require a home where he is an only dog or may need to
avoid crowded and high stress situations such as a doggie day care, boarding facilities, or
over-crowded dog parks. We encourage Ms. Kubistek to seek training for Buddy to assist
with his behavior and whatever stimulus causes him stress.

Ms. Kubistek requested a reduction of the monetary penalties. We often reduce the
otherwise applicable fine where the incident happened despite, not because of, the steps
the owner was taking at the time of the violation and/or the steps the owner takes
afterwards to avoid further occurrences. Here, Ms. Kubistek was not present for the

2 Bradacs v. Jiacobone, 244 Mich. App. 263, 273, 625 N.W.2d 108, 113 (2001) (citing Kirkhan: v. Will, 311 11l. App. 3d 787,
792, 724 N.E.2d 1062 (2000)).
3 Stroop v. Day, 271 Mont. 314, 319, 896 P.2d 439 (1995); Bradacs at 273—75; Kirkhan at 792.
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incident and the incident was not due to some act of negligence on her part. She
admitted that the incident was unfortunate and was honest and forthcoming about the
situation and Buddy at our hearing. A fee reduction is in order.

DECISION:

1. We DENY Ms. Kubistek’s appeal and uphold the potentially dangerous animal
designation for Buddy. Ms. Kubistek must comply with the associated requirements for
Buddy when he is in King County. She is not required to register Buddy since she is not
a resident of King County.

2. We reduce the monetary penalty from $500 to $200.

ORDERED October 20, 2025.

Leila Arefi
Hearing Examiner pro tem

NOTICE OF RIGHT TO APPEAL

King County Code 20.22.040 directs the Examiner to make the County’s final decision for this
type of case. This decision shall be final and conclusive unless appealed to superior court by
November 19, 2025. Either party may appeal this decision by applying for a writ of review in
superior court in accordance with chapter 7.16 RCW.
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MINUTES OF THE OCTOBER 3, 2025, HEARING IN THE APPEAL OF TARYN
KUBISTEK, REGIONAL ANIMAL SERVICES OF KING COUNTY
FILE NO. V25017270-A25002807

Leila Arefi was the Hearing Examiner in this matter. Participating in the hearing were Chelsea
Eykel and Taryn Kubistek. A verbatim recording of the hearing is available in the Hearing

Examiner’s Office.

The following exhibits were offered by Animal Services and entered into the record:

Exhibit no. D1 Regional Animal Services of King County staff report

Exhibit no. D2 RASKC investigation report no. A25002807

Exhibit no. D3 Online Complaint form of June 16, 2025, incident by Justin Slusher, dated
June 23, 2025

Exhibit no. D4 Video provided by the daycare

Exhibit no. D5 Photograph of Oakley’s injury

Exhibit no. D6 Vet report

Exhibit no. D7 Notice of violation no. V25017270-A25002807, issued June 24, 2025

Exhibit no. D8 Potentially Dangerous Designation

Exhibit no. D9 Appeal, received June 26, 2025
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