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FINDINGS AND CONCLUSIONS:

1.

Overview

After hearing the witnesses’ testimony and observing their demeanor, studying the
exhibits admitted into evidence, and considering the parties” arguments and the relevant
law, we grant Mr. Wagoner’s appeal.
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Procedural Backgeround

On July 14, Kevin Chou filed an online complaint with Regional Animal Services of
King County (Animal Services) for an incident that occurred on July 12. Ex. D3. On July
18, Animal Services issued a violation notice to Harry Wagoner for his dog, Bo,
qualifying as “dangerous.” Ex. D5. Mr. Wagoner appealed. Ex. D7. We held a hearing on
October 17, 2025.

Appeal Issues

Per the Notice of Hearing, the issues identified for consideration on appeal are as follows:

Animal Services asserts that on July 12, Mr. Wagoner’s dog, Bo, attacked and caused fatal
injuries to another dog which qualifies him as a “dangerous animal” pursuant to KCC
11.04.230.F. Mr. Wagoner seems to assert, in his appeal statement that Bo was provoked.

Factual Findings

Weighing all the evidence, the hearing examiner finds the following facts by a preponderance of
the evidence:

3.

All testifying parties seemed to agree to a similar version of events; however, Mr.
Wagoner asserts that Bo was provoked into action by being continually barked at by
Lincoln. The parties testified as follows.

Sgt. Chelsea Eykel, representing Animal Services, testified that this is a terribly
unfortunate case for both parties. The Wagoners and the Chous both went out for a
meal with their dogs that they both love. Bo was quiet and well behaved. On the video,
Ms. Wagoner and the Chous are seen conversing. Ex. D4. Lincoln does not ever go
beyond the same squares that he remains in the entire time and he is restrained by a fixed
leash (rather than a retractable leash). At 7.51.29, Lincoln barks and Bo does not react.
Id. Bo looks away seemingly disinterested. Id.

When Mr. Wagoner returns, Bo gets closer to him rather than Lincoln coming any closer
to Bo. Lincoln continues barking and Bo does not react. Lincoln is as far from the
Chous as the leash allows. Bo lunged, grabbed, and shook Lincoln. Everyone quickly
reacted but unfortunately Lincoln’s injuries were fatal. Bo is the one who got closer to
the Chous and Lincoln.

Animal Services acknowledges that Lincoln barking was provocative behavior but
provocation and the reaction have to be a commiserate level. Mutual barking/growling
would have been reasonable between Bo and Lincoln. Bo closed the distance and caused
fatal injuries.

Animal Services believes that under certain circumstances, Bo will cause harm and
requested that the dangerous animal designation and associated restrictions be upheld
and specifically that Bo be required to wear a muzzle in public.
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5. Kevin Chou testified that on the evening of July 12, he and his wife went out for an
early dinner and intended to walk over to a nearby park for a sunset walk. They decided
on Redd Dog Restaurant due to the dog menu and the dog-friendly patio.

Prior to arriving at the restaurant, Mr. Chou researched the establishment’s dog rules.
They arrived at approximately 7:00 p.m. and proceeded to the patio area. The patio was
crowded with people, children, and dogs at one end. They decided to go to the less
crowded end of the patio where there were two smaller dogs present. Lincoln and those
dogs barked and greeted each other. There were many dogs there that Lincoln did not
interact with.

After about 40 minutes, the Chous ordered dinner for themselves and Lincoln. Lincoln
finished his dinner. The Wagoners arrived and Mr. Chou noticed Bo, commenting that
Bo was a “really large dog.” Mr. Wagoner’s wife sat in the first Adirondak chair and Bo
sat near her. Lincoln was barking at Bo as he does at every dog. Ms. Wagoner told them
that Bo was a baby despite being 150 pounds and was gentle and calm. The Chous went
about finishing their dinner.

The Chous were sitting facing each other and Lincoln was on-leash connected to Mr.
Chou’s left wrist. The leash is a five-foot, non-retractable leash. Lincoln was wandering
around the area and kept returning to his dish and sitting by them. At some point, Mr.
Chou was eating, talking with his wife, and was not looking at Lincoln. Suddenly there
was a lot of gasping and commotion. He felt a tug on his wrist and when he looked over,
Bo had Lincoln in his jaws and had pulled Lincoln to Wagoner’s side of the patio. Bo
was shaking Lincoln vigorously. Mr. Chou swung Lincoln back towards their stools. He
bent down and picked Lincoln up. As he was holding Lincoln, he was not moving much.
Ms. Wagoner kept saying that Lincoln was ok but he let her know that Lincoln was not
moving and not ok. There was blood pouring out of Lincoln’s mouth. Lincoln took one
last breath and stopped moving.

Other patrons came over to help them. They rushed Lincoln to the emergency vet. The
Wagoners met them at the vet. The veterinarian tried to resuscitate Lincoln but was
unsuccessful.

The Chous got Lincoln during Covid. He was almost five-years-old and went everywhere
with them. Due to his size and personality, he was so fun, playful, and happy. He was
like a baby to them. Even after Covid, he stayed with them constantly since Mr. Chou
works from home and Ms. Chou is a stay-at-home-mom. Lincoln went on all family
trips, had his own Christmas stocking, and was a member of their family.

Mr. Chou’s mother passed away in May and Lincoln was a great support for him after
this tragic loss. After losing Lincoln, Mr. Chou could not function, eat, sleep, and lost
weight. He was not able to work for three-weeks. The July 12 incident was traumatic for
the whole family. There is a huge hole in their family without Lincoln.

6. Kim Chou testified that prior to going out that evening, she went over the rules of the
restaurant with her husband. When they arrived at the restaurant, everything seemed
fine and they stayed over on the left side of the patio where there were less people. She
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does not recall Lincoln coming into any contact with any other dogs. The dinner was
very normal and Lincoln was loving being around people and other dogs.

Upon seeing Bo, her first thought was that he was “big.” Bo seemed calm but did not
want Lincoln to come in contact with him since Bo is so big. She heard a swoosh and
some commotion. Everyone was screaming. She did not know where Lincoln was at that
moment. When she realized what was happening, she was hysterical.

The waitress and other patrons came over to help and provided the name of a nearby
emergency veterinary clinic. They acted quickly to get Lincoln to the veterinary hospital.
Ms. Chou could not drive to the veterinary hospital in her hysterical state so she ran back
and asked someone to drive them to the emergency hospital. Another restaurant patron
drove them there.

When they arrived at the clinic, the veterinarian attended to Lincoln for approximately
20-minutes. However, the veterinarian ultimately informed her that Lincoln was gone.

Upon notifying their (adult) children, they were upset as well. Lincoln was the glue to
their family. Lincoln was like a therapy dog for Mr. Chou after the loss of his mother.
The July 12 outing was a treat for Lincoln for being such a good therapy dog. This was
the most traumatic experience in her life. In the days after, Mr. Chou was just existing
and just breathing.

7. Harry Wagoner testified that he also got Bo during the pandemic as an emotional
support dog. From the moment they brought him home at eight-weeks old, Mr.
Wagoner knew how important his responsibilities were for having an emotional support
animal and an animal in general. He has significant knowledge of animal responsibility
due to his upbringing.

Immediately upon getting Bo, Mr. Wagoner enrolled him in training. Bo is American
Kennel Club (AKC) certified. He is well acclimated in the community, especially the
Downtown Bellevue area. Bo has gone everywhere with him without incident.

On July 12, Mr. Wagoner and his wife went to the restaurant which is “serve-yourself-
style.” When he went outside, he witnessed Lincoln endlessly barking. Mr. Chou made a
comment to him that “Lincoln is a killer.” He did not know why Lincoln was barking so
much. When he took Bo to training, puppies would bark and the trainer would spray
them with a bottle of water because it leads to bad behavior, per the trainer. When he sat
down, he had not even had a sip from his beverage before the incident ensued. Mr.
Wagoner believes that Bo likely thought “I can’t have that dog barking at his mom (Mr.
Wagoner’s wife) anymore.” He has never seen Bo act that way before.

After the incident, Mr. Wagoner found the nearest emergency clinic. He headed there to
meet the Chous and waited for ten-minutes before they arrived. He understands that the
veterinarian tried CPR. At that point, Lincoln was already deceased. He submitted good
behavior letters and certificate of good behavior for Bo.
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10.

11.

12.

Just prior to the hearing, Mr. Wagoner received a letter from his insurance company
which reflected their belief that he was not responsible for the Chou’s loss because the
Chous were in violation of the dog leash laws and failed to maintain proper control of
their dog. Although we allowed this testimony at the hearing, over Animal Services’
objection, its probative value is nominal considering the insurance company’s decision is
not relevant to determining whether there has been a violation of KCC 11.04.230.F.

Mr. Wagoner has had significant anxiety about this incident. He understands how dear
animals are to the family. Bo is his rock too. He filed the appeal because of the measures
that he took to make sure that Bo is a good dog. Bo was not barking at the time of the
incident and is trained not to.

He acknowledges and agrees that this is a horrible incident. He would not want this to
happen to anyone ever. However, not only was Lincoln pulled to the end of his leash, his
front paws were high off the ground and he was pulling towards Bo. Bo plays in off-
leash dog parks with all sizes of dogs. Mr. Wagoner feels that Bo was provoked into
action due to Lincoln’s behavior that day. He knows that Bo would never have done
anything had the Chous controlled Lincoln.

Conclusions of Law:

The hearing examiner has jurisdiction pursuant to KCC 20.22.040.

Animal Services bears the burden of proving by a preponderance of evidence both the
violation and the appropriateness of the remedy it has imposed. KCC20.22.080.G;.210.B.
We do not grant substantial weight or otherwise accord deference to agency
determinations. Exam. R. XV.F.3.

“Dangerous animal” means any animal that:...[i]nflicts severe injury on or causes the
death of a domesticated animal without provocation...” KCC 11.01.120(A)(2). Here, Bo
bit and shook Lincoln and caused an injury so severe that Lincoln succumbed to his
injuries.

It should be noted, that Animal Services did not provide any medical documentation or
veterinary reports supporting the death of Lincoln. We do find all testifying parties
credible especially in light of Mr. Wagoner’s acknowledgement that Lincoln passed away
from the events and that a video of the entire incident was provided. Ex. D4.
Regardless, it is concerning that no medical documentation was provided in evidence
since, in the majority of other cases which result in injuries to humans or animals,
Animal Services usually provides that documentation.

In light of the submitted video, the parties’ testimony, and Mr. Wagoner’s
acknowledgement of the unfortunate death of Lincoln, we find that Bo’s behavior on
July 12 qualifies him as a dangerous animal. However, the owner of a dog deemed
dangerous has the defense of provocation available to them. Here, Mr. Wagoner asserted
that Bo was provoked into action. Our case turns on whether Lincoln’s behavior rose to
the level or provocation that day and if so, whether Bo’s reaction was proportional to the
stimulus that Lincoln caused.
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13.

14.

15.

16.

“Provocation” is typically an affirmative defense, meaning the one raising provocation
usually must prove it.! Were that our standard, Mr. Wagoner would be required to prove
that Bo was provoked and if we found that he did not, we would uphold the designation
and confinement order. However, here provocation is an element of the violation itself
per KCC 11.01.120(A)(2) (“‘any animal that [i|nflicts severe injury on or causes the death
of a domesticated animal without provocation...” (italics added). So, where provocation is
raised in an appeal statement, Animal Services must disprove provocation at hearing.
Thus, Mr. Wagoner does not bear the burden of showing that Bo’s actions were
provoked; instead, Animal Services bears the burden of showing, by a preponderance of
the evidence, that Bo’s actions were unprovoked.?

“Provocation” means “to torment, agitate, or harass an animal immediately before the
attack, chase, or menacing behavior, [and] does not include actions taken to defend
oneself, other humans, animals, or property.” KCC 11.01.350. In animal jurisprudence,
reviewing courts focus on how an average dog, neither unusually aggressive nor
unusually docile, would react to an agitating act.?> And a key touchstone of courts’
analyses is that “provocation” requires the dog’s reaction to be roughly proportional to
the victim’s act.*

Animal Services’ argument regarding Mr. Wagoner’s provocation assertion seems to be
that Lincoln did provoke Bo into action; however, Bo’s response was not proportional
(or “commiserate” as Animal Services testified) to the stimulus that Lincoln provided.
We would agree with Animal Services had the facts of our case been that Lincoln
pulled/batked at Bo once or twice and Bo responded the way he did. In this alternate
scenario, we could find that Bo’s response was not proportional to a one or even a few
bark stimulus. However, that is not what happened here.

We can see in the video submitted into evidence, that Bo sits calmly with Mr. Wagoner’s
wife the majority of the time. Ex. D4. The entire video (less the point where Bo attacked
Lincoln), Bo is confined to just the area at the Wagoner’s feet. Id. Ms. Wagoner is
holding Bo’s leash a few inches from the clasp attaching the leash to Bo’s collar. Id. Bo
does not pull or act up in any way, even when confronted by a lunging and barking
Lincoln. Id. We can also see a leashed Lincoln walking around the area; however, he pulls
and barks, at the end of the length of his leash, towards Bo multiple times throughout
the video. Id. Lincoln makes advances towards Bo at the following time stamps:

A. 0.04: Lincoln quickly pulls towards Bo but then moves back towards his owners
as the Wagoner’s arrive and sit down.

B. 1.06: Lincoln quickly pulls in Bo’s direction but gets distracted and retreats.

C. 1:47: Lincoln lightly pulls towards Bo but again, retreats.

U Patterson v. New York, 432 U.S. 197, 202-03 (1977).

2 See also Morawek v. City of Bonney Lake, 184 Wn. App. 487, 495, 337 P.3d 1097, 1101 (2014).

3 Bradacs v. Jiacobone, 244 Mich. App. 263, 273, 625 N.W.2d 108, 113 (2001) (citing Kirkhan v. Will, 311 1ll. App. 3d 787,
792, 724 N.E.2d 1062 (2000)).

4 Strogp v. Day, 271 Mont. 314, 319, 896 P.2d 439 (1995); Bradacs at 273—75; Kirkbam at 792.
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17.

18.

D. 2:58: Lincoln pulls towards Bo but does not appear to be looking at Bo.
E. 3:40: Lincoln pulls in Bo’s direction.
3:50: Lincoln lunges and barks at Bo. Bo does not react.
G. 4:42: Lincoln seems to quickly lunge and bark at Bo while Bo is being petted by a

young woman.
H. 5:06: Lincoln is facing Bo and barks at Bo.

L 5:40 Mr. Wagoner returns to his seat. Lincoln pulls and appears to briefly bark
while at the end of his leash toward Mr. Wagoner not leaving the Wagoners nor
Bo much space. All the while Lincoln has not only his immediate area but also
the walkway and is encroaching on the Wagoners’ space.

J. 5:47: Lincoln, at the end of his leash, barks at Bo while he is being tended to by
Mr. Wagoner. Bo does not react. Lincoln continues to pull in Bo’s direction and
barks for approximately ten seconds.

K 5:54: Lincoln is at the end of his leash, front paws off the ground, lunging in Bo’s
direction. Bo is laying at Mr. Wagoner’s feet.

L. 6:00: Lincoln is still barking and lunging at the end of his leash. Bo is laying at Mr.
Wagoner’s feet but gets up and lunges back at Lincoln, shakes him, and Lincoln is
unresponsive. Bo calmly walks away with Mr. Wagoner.

One court found that: “the question of what conduct constitutes provocation is primarily
a question of whether plaintiff’s actions would be provocative to the dog.”> Here,
Lincoln barks and lunges towards Bo approximately twelve times in a six-minute
period. The area Bo has to himself is confined to the area at his owner’s feet. We
understand Animal Services argument that Bo does not leave the same squares of cement
the entire time which is correct; however, Lincoln is allowed to wander around on a five-
foot leash encroaching on Bo’s area as well as in the walkway where other patrons and
waitstaff are observed to be passing. Ex. D9. Throughout the video, the Chous do
nothing to restrain Lincoln to a closer perimeter and allow him to pull at the end of his
leash constantly. We find that being barked and lunged at twelve times in a six-minute
period with little room to move around is szguificant provocation from Bo’s perspective. We
turther find that Bo’s reaction was not disproportional to the prolonged and incessant
stimulus that Lincoln provided within a matter of minutes.

Further, we turn to other court rulings in similar cases to provide some context. McCoy v.
Lucins, 839 So.2d 1050-51 (La. App. 2003), involved a 10—pound dog, a “little yapping
dog” who, ignoring the maxim that discretion is the better part of valor, on one fateful
day charged onto the property of a Weimaraner and a Boxer, with predictable,

> Stebl v. Dose, 83 111. App. 3d 440, 443, 403 N.E.2d 1301, 1303 (1980).
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19.

20.

completely one-sided, consequences.® The appellate court had little trouble concluding
that “the small dog charged the larger dogs as if to attack them and that this provoked
the larger dogs to attack.”” Despite the absence of any injuries to the Weimaraner or
Boxer, the court reversed the trial judge’s findings against the Weimaraner and Boxer’s
owners.?

Similarly, Pegple v. Shanks, 105 A.D.3d 1103, 1104, 962 N.Y.S.2d 742 (2013), involved
another dog who also “‘picked a fight he could not win.” The trial judge sustained a
dangerous dog designation on the winning dog, but the appellate court lambasted the
trial judge for focusing on who was “more effective in causing harm than his opponent,”
instead of on who started the fight.” The appellate court noted that the winning dog’s
“protective and defensive instincts were entirely understandable, even expected.”1?

Regardless of our findings here, we fully understand the significant loss and
understandable sadness that followed (and will continue to follow) the loss of Lincoln.
We are truly saddened by what occurred on July 12 and hope that all parties, especially
the Chous, can find peace in the aftermath. However, the Chous should be mindful
going forward as to avoid a similar incident. Lincoln should not have been allowed to
bark constantly at Bo or any other dogs and should have been restrained to the
immediate area of the Chous rather than allowed to encroach on the Wagoners’ and Bo’s
space while barking constantly. For reference, “‘[u]nder control’ means a domesticate
animal is restrained by a human using a leash...from approaching any bystander or other
domesticated animal....”

DECISION:

We GRANT Mr. Wagoner’s appeal and reverse any restrictions and monetary penalties
imposed.

ORDERED October 30, 2025.

Leila Arefi
Hearing Examiner pro tem

6 Id. at 1051-52.
71d. at 1055.
8 Id. at 1056.
9 Id. at 1105.
1014 at 1105.



V25017380-A25003153—Harry Wagoner 9

NOTICE OF RIGHT TO APPEAL

King County Code 20.22.040 directs the Examiner to make the County’s final decision for this
type of case. This decision shall be final and conclusive unless appealed to superior court by
December 1, 2025. Fither party may appeal this decision by applying for a writ of review in
superior court in accordance with chapter 7.16 RCW.

MINUTES OF THE OCTOBER 17, 2025, HEARING IN THE APPEAL OF HARRY
WAGONER, REGIONAL ANIMAL SERVICES OF KING COUNTY FILE NO.
V25017380-A25003153

Leila Arefi was the Hearing Examiner in this matter. Participating in the hearing were Chelsea
Eykel, Harry Wagoner, Kim and Devin Chou. A verbatim recording of the hearing is available in

the Hearing Examiner’s Office.

The following exhibits were offered by Animal Services and entered into the record:

Exhibit no. D1 Regional Animal Services of King County staff report

Exhibit no. D2 RASKC investigation report no. A25003153

Exhibit no. D3 Online Complaint form of July 12, 2025, incident by Kevin and Kim
Chou, dated July 14, 2025

Exhibit no. D4 Video of incident

Exhibit no. D5 Notice of violation no. V25017380-A25003153, issued July 18, 2025

Exhibit no. D6 Dangerous Designation

Exhibit no. D7 Appeal, received August 4, 2025

Exhibit no. D8 Map of subject area
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